CITY OF
BAINBRIDGE ISLAND

CITY COUNCIL STUDY SESSION
TUESDAY, SEPTEMBER 04, 2018

BAINBRIDGE ISLAND CITY HALL
280 MADISON AVENUE N.
BAINBRIDGE ISLAND, WASHINGTON

AGENDA

CALL TO ORDER /ROLL CALL - 6:00 PM

EXECUTIVE SESSION

2.A  To evaluate the qualifications of an applicant for employment or to review the performance of a
publicemployee pursuant to RCW 42.30.110(1)(g), 60 Minutes

APPROVAL OF AGENDA/ CONFLICT OF INTEREST DISCLOSURE - 7:00 PM
MAYOR'S REPORT - 7:05 PM
PRESENTATIONS

5.A (7:10 PM) Proclamation Declaring September 11, 2018, as a "Day of Service and Remembrance" -
Mayor Medina, 5 Minutes
Proclamation re September 11 - Day of Service & Remembrance

UNFINISHED BUSINESS

6.A (7:15PM) Update on Moratorium - Planning, 30 Minutes
20180904 Moratorium work program status report
ORD NO. 2018-23
20180831 Development Moratorium Summary

6.B  (7:45PM) Planning Commission Recommendations Relating to Land Use Review and Approval
Roles, Responsibilities, and Procedures - Planning,
20 Minutes
Staff Memo re PC Recommendations re Land Use Review & Approvals
Haney Memo re Roles of Land Use Approval Bodies
Summary of Land Use Review & Approval Procedures
Haney Powerpoint.pptx


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234112/Proclamation_re_September_11_-_A_Day_of_Service_and_Rememberance_-_2018.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234724/20180904_Moratorium_work_program_status_report_edit_final.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234117/ORD_NO._2018-23.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234738/20180831_Development_Moratorium_Summary.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234746/Staff_Memo_PC_Recommendations_re_Land_Use_Review_and_Approvals__1_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234745/Haney_Memo_re_Roles_of_Land_Use_Approval_Bodies_-_060118.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234748/Summary_of_Land_Use_Review_and_Approval_Procedures_Updated.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234752/Haney_Powerpoint.pdf

10.

11.

Presentation to Council re Process of Hearing Deciding Land Use Applications
LAND USE ROLES FOR CITY OFFICIALS

NEW BUSINESS

7.A

(8:05 PM) Lodging Tax Advisory Committee Appointment - Mayor Medina, 5 Minutes
Dinsmore (redacted) - LTAC.pdf

James (redacted) - LTAC.pdf

CITY COUNCIL DISCUSSION

8.A

8.B

(8:10 PM) Funding Mechanism for City's Public Art Program and Funding Request from Arts and
Humanities Bainbridge (AHB) - Executive, 30 Minutes

Memo on Public Art Program - CC 28 Aug 2018.pdf

PAC Proposal Slides 8.7.18.pdf

PAC Background Narrative 8.6.18.pdf

Appendix - PAC Proposal 8.7.18.pdf

(8:40 PM) Ordinance No. 2018-19 Planning Commission Recommendations Related to Modifying
Chapter 16.18 BIMC, Land Clearing, and BIMC 18.15.010 with Consideration for "Landmark Tree"
Regulations - Planning, 60 Minutes

CC Staff Memo

Ordinance No. 2018-19 Tree Regulations.docx

Exhibit A 2018-19 Ch 16.18

Ordinance No. 2018-25 Imposing an Interim Official Control related to Landmark Trees
Ordinance No. 2018-32 Modifying Chapter 16.32 Relating to Landmark Trees-Emergency

FUTURE COUNCIL AGENDAS

9.A

(9:40 PM) Future Council Agendas, 5 Minutes
Special City Council Meeting 091118.pdf

City Council Regular Business Meeting 091118.pdf
City Council Study Session 091818.pdf

City Council Regular Business Meeting 092518.pdf

FOR THE GOOD OF THE ORDER - 9:50 PM

ADJOURNMENT -10:00 PM

GUIDING PRINCIPLES

Guiding Principle #1 - Preserve the special character of the Island, which includes downtown Winslow's small
town atmosphere and function, historic buildings, extensive forested areas, meadows, farms, marine views and
access, and scenic and winding roads supporting all forms of transportation.

Guiding Principle #2 - Manage the water resources of the Island to protect, restore and maintain their ecological
and hydrological functions and to ensure clean and sufficient groundwater for future generations.


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234753/COBI_Presentation_to_Council_on_the_Process_of_Hearing__Deciding_Land_Use_Applications.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234754/FINAL_-_LAND_USE_ROLES_FOR_CITY_OFFICIAL__COBI_L.U._workshop_08-27-18_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/230732/Dinsmore_-_LTAC__Redacted_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/230733/James_-_LTAC__Redacted_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/226688/Memo_on_Public_Art_Program_-_CC_28_Aug_2018.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/226689/PAC_Proposal_Slides_8.7.18.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/226690/PAC_Background_Narrative_8.6.18.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/226692/Appendix_-_PAC_Proposal_8.7.18.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234737/20180904_CC_Staff_Memo__1__on_Ordinance_No_2018-19.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234626/Ordinance_No._2018-19_Tree_Regulations.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/230789/20180810_Exhibit_A_2018-19_Ch_16.18.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/230118/Ordinance_No._2018-25_Imposing_an_Interim_Official_Control_related_to_Landmark_Trees_Approved_062618.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/230116/Ordinance_No._2018-32_Modifying_Chapter_16.32_Relating_to_Landmark_Trees-Emergency_Approved_082118.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234642/Special_City_Council_Meeting_091118.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234644/City_Council_Regular_Business_Meeting_091118.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234645/City_Council_Study_Session_091818.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234647/City_Council_Regular_Business_Meeting_092518.pdf

Guiding Principle #3 - Foster diversity with a holistic approach to meeting the needs of the Island and the human
needs of its residents consistent with the stewardship of our finite environmental resources.

Guiding Principle #4 - Consider the costs and benefits to Island residents and property owners in making land use
decisions.

Guiding Principle #5 - The use of land on the Island should be based on the principle that the Island's
environmental resources are finite and must be maintained at a sustainable level

Guiding Principle #6 - Nurture Bainbridge Island as a sustainable community by meeting the needs of the present
without compromising the ability of future generations to meet their own needs.

Guiding Principle #7 - Reduce greenhouse gas emissions and increase the Island's climate resilience.

Guiding Principle #8 - Support the Island's Guiding Principles and Policies through the City's organizational and
operating budget decisions.

City Council meetings are wheelchair accessible. Assistedlistening devices are available in Council Chambers. If you
require additional ADA accommodations, please contact the City Clerk’s Office at 206-780-8604 or
cityclerk@bainbridgewa.gov by noon on the day preceding the meeting.



City Council Study Session Agenda Bill

=

CITY OF
BAINBRIDGE ISLAND MEETING DATE: September 4, 2018 ESTIMATED TIME: 60 Minutes

AGENDA ITEM: To evaluate the qualifications of an applicant for employment or to review the performance of
a public employee pursuant to RCW 42.30.110(1)(g),

STRATEGIC PRIORITY: Good Governance

PRIORITY BASED BUDGETING PROGRAM:

AGENDA CATEGORY: Discussion PROPOSED BY: City Council

RECOMMENDED MOTION:
Executive session discussion only.

SUMMARY:

Council will hold an executive session pursuant to RCW 42.30.110(1)(g) to evaluate the qualifications of an
applicant for employment or to review the performance of a public employee.

FISCAL IMPACT:

Amount:

Ongoing Cost:

One-Time Cost:

Included in Current Budget?

BACKGROUND:

ATTACHMENTS:

FISCAL DETAILS:
Fund Name(s):

Coding:



City Council Study Session Agenda Bill

[ :
CITY OF
BAINBRIDGE ISLAND MEETING DATE: September 4, 2018 ESTIMATED TIME: 5 Minutes

AGENDAITEM: (7:10 PM) Proclamation Declaring September 11, 2018, as a "Day of Service and
Remembrance" - Mayor Medina,

STRATEGIC PRIORITY: Safe City

PRIORITY BASED BUDGETING PROGRAM:

AGENDA CATEGORY: Proclamation PROPOSED BY: City Council

RECOMMENDED MOTION:

I move to authorize the Mayor to sign the proclamation declaring September 11, 2018, as a "Day of Service and
Remembrance" and to add this proclamation to the list of annual proclamations that the Mayor is authorized to
sign without further action.

SUMMARY:

The attached proclamation declares September 11, 2018, as a "Day of Service and Remembrance" in the City
of Bainbridge Island.

FISCAL IMPACT:

Amount:

Ongoing Cost:

One-Time Cost:

Included in Current Budget?

BACKGROUND:

ATTACHMENTS:
Proclamation re September 11 - Day of Service & Remembrance

FISCAL DETAILS:

Fund Name(s):

Coding:


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234112/Proclamation_re_September_11_-_A_Day_of_Service_and_Rememberance_-_2018.pdf

CITY OF
BAINBRIDGE ISLAND

PROCLAMATION

WHEREAS, on September 11, 2001, the American people endured with courage and heroism the
worst terrorist attack on U.S. soil in the nation' s history; and

WHEREAS, in response to this tragedy, Americans across the country came together in a
remarkable spirit of patriotism and unity and carried out countless acts of kindness, generosity, and
compassion; and

WHEREAS, community organizations and family members of 9/11 victims began observing the
anniversary of September 11th as a charitable service day to honor the memory of those who were lost
and those who united in response to the tragedy, including first responders and volunteers; and

WHEREAS, the Edward M. Kennedy Serve America Act, approved by Congress and enacted into
law on April 21, 2009, directed September 11th to be observed and recognized as an annual "National Day
of Service and Remembrance" and charged the Corporation for National and Community Service with
leading this nationwide effort; and

WHEREAS, participating in service and remembrance activities on September 11th is a positive and
respectful way to remember the lives of those lost, pay tribute to those who rose in service, and honor
those who continue to serve our country today, including veterans, soldiers, military families, and first
responders; and

WHEREAS, on September 11, 2018, and on the days leading up to and following this day, citizens of
Bainbridge Island have an opportunity to participate in activities that honor 9/11 victims and heroes by
joining together in service projects to meet community needs; and

WHEREAS, the Bainbridge Island American Legion Colin Hyde Post 172 will observe this day with a
ceremony beginning at 7:00 p.m. on September 11, 2018, at the Legion Hall on Bucklin Hill Road, to which
the public is invited,;

NOW, THEREFORE, |, Kol Medina, Mayor of the City of Bainbridge Island, on behalf of the City
Council, do hereby proclaim September 11, 2018, as

A DAY OF SERVICE AND REMEMBRANCE

in the City of Bainbridge Island and call upon the people of Bainbridge Island to honor the lives and
memories of those lost through participation in community service and remembrance ceremonies on this
day and throughout the year.

Page 1 of 2



DATED this 4th day of September, 2018

Kol Medina, Mayor
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City Council Study Session Agenda Bill

=

CITY OF
BAINBRIDGE ISLAND MEETING DATE: September 4, 2018 ESTIMATED TIME: 30 Minutes

AGENDAITEM: (7:15 PM) Update on Moratorium - Planning,

STRATEGIC PRIORITY: Green, Well-Planned Community

PRIORITY BASED BUDGETING PROGRAM:

AGENDA CATEGORY: Report PROPOSED BY: Planning & Community Development

RECOMMENDED MOTION:

Discussion on extending the development moratorium, its duration, and what development actions would be
included if the moratorium is extended.

SUMMARY:

City staff have been working to address the issues identified in the development moratorium (Ordinance No.
2018-02, amended by Ordinances Nos. 2018-03, 2018-05, 2018-09 and 2018-14); and, extended for 90-days,
by Ordinance No. 2018-23. See attached Work Program Status Summary, Ordinance No 2018-23, and a
development moratorium summary.

The development moratorium expires on October 9, 2018.

FISCAL IMPACT:

Amount:

Ongoing Cost:

One-Time Cost:

Included in Current Budget?

BACKGROUND:

ATTACHMENTS:

20180904 Moratorium work program status report



https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234724/20180904_Moratorium_work_program_status_report_edit_final.pdf

ORD NO. 2018-23

20180831 Development Moratorium Summary

FISCAL DETAILS:
Fund Name(s):

Coding:


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234117/ORD_NO._2018-23.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234738/20180831_Development_Moratorium_Summary.pdf

Moratorium on Accepting Certain Development Applications: Work Program Status Report September 4, 2018

Moratorium Topic Status Timeline

The development moratorium was amended by the City
Council on April 24, 2018 to continue to apply within
the City’s shoreline jurisdiction areas (Ordinance 2018-
14). amended This effectively applies the aquifer
recharge protection area (ARPA) requirement in the
shoreline; however, no other provisions of the CAO
update apply within the shoreline. On June 26, 2018,

Critical Areas Ordinance (CAO) the City Council adopted Ordinance 2018-23 thereby
amending Ordinance 2018-14 to extend the
development moratorium for 90-days.

A public hearing on the SMP amendment is
scheduled for the September 11 City Council
meeting. The next steps are to respond to public
comments, make any changes based on public
comment and Council input, then transmit the
proposed amendment to the Department of
Ecology for initial review. Ecology then sends back
the draft amendment with recommended changes
and the City Council locally adopts the
amendment. It is then sent back to Ecology for
final approval. The amendment process is
expected to be completed in late winter/early
spring 20109.

The City has a Shoreline Master Program (SMP)
Amendment in process to integrate the updated critical
areas regulations into the SMP.

Complete: CAO update effective outside shoreline jurisdiction.

AN ELIGEWT SOk o g Incomplete: CAO update effective within shoreline jurisdiction.
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Moratorium on Accepting Certain Development Applications: Work Program Status Report September 4, 2018

Subdivsions

Anticipated status on October 9:

The Planning Commission is reviewing three topics
related to subdivisions:

e Creation of design guidelines

e Revisions to subdivision standards

e Revisions to review process, decision criteria
and decision-making authority

The Planning Commission completed their review of
new subdivision design guidelines.

The Planning Commission forwarded recommendations
to Council related to the review process and decision-
making authority to the City Council. Additional
recommendations to the City Council are forthcoming.

The Planning Commission continues its
consideration of subdivision standards and review
process (August 30 and September 13 meetings).

A public hearing related to review process and
decision-making authority is scheduled for the
September 25 City Council meeting.

Complete: New subdivision design guidelines; decision-making authority determined.
Incomplete: Revised standards, review process, and decision criteria

11



Moratorium on Accepting Certain Development Applications: Work Program Status Report September 4, 2018

Moratorium Topic Status

A RFQ for professional services was published and
closed on August 17, 2018. Staff is reviewing the three
proposals received and will select and contract with a
consultant in September.

Design Guidelines Update
(related to Site Plan and Design
Review and Conditional Use
Permits).

Complete: Consultant under contract and project launch.

Anticipated status on October 9: . S
P Incomplete: Update to design guidelines.

Timeline

The update to the City’s Design Guidelines is
expected to be completed by July 1, 2019.

12



Moratorium on Accepting Certain Development Applications: Work Program Status Report September 4, 2018

The Planning Commission and Design Review Board
have been discussing this topic at their meetings in May
through September, 2018.

Review Process for Land Use The Planning Commission provided recommendations | A public hearing related to review process and
Permits (related to Subdivisions, | to City Council related to roles and responsibilities for decision-making authority is scheduled for the
Site Plan and Design Review and | the Planning Commission, Design Review Board, and September 25 City Council meeting.
Conditional Use Permits). City Council and the legislative review process for

amending the BIMC. The Planning Commission and
Design Review Board will continue to discuss the review
process and decision criteria at future meetings.

Complete: New roles and responsibilities for the Planning Commission, Design Review Board, and City
Anticipated status on October 9:  Council, revisions to legislative review process for amending the BIMC.
Incomplete: Revisions to the review process and decision criteria.



Moratorium on Accepting Certain Development Applications: Work Program Status Report September 4, 2018

Affordable Housing

Anticipated status on October 9:

The Affordable Housing Task Force completed review of
their draft final report to the City Council at their
meeting on July 11, 2018.

OnJune 12, 2018, the City Council approved a contract
with ECONorthwest to conduct an economic market
analysis and feasibility study regarding a new
inclusionary zoning program and updates to the City’s
Transfer of Development Rights program.

The Affordable Housing Task Force Report with
recommendations was presented to the City
Council on July 24, 2018, and was discussed futher
at the August 21, 2018 City Council Study Session.

The economic market analysis and program
feasibility study is expected to be completed in
November, 2018.

Complete: Council discussion and endorsement of Priority and Quick Wins recommendations from the AHTF

Report.

Incomplete: Implemenation/approval of AHTF recommendations including adoption of inclusionary zoning

regulations.

14



ORDINANCE NO. 2018-23

AN ORDINANCE of the City of Bainbridge Island, Washington, adopted pursuant
to RCW 35A.63.220 and RCW 36.70A.390; amending Ordinance No. 2018-14,
leaving the effective date of the moratorium unchanged; and extending the
moratorium for an additional 90 days.

WHEREAS, on January 9, 2018, the City Council enacted Ordinance No. 2018-02 and
thereby established a temporary emergency moratorium on the acceptance and processing of
certain Permit Applications, as defined in Section 2 of Ordinance No. 2018-02; and

WHEREAS, the City Council and City staff received feedback and comment from
individuals related to the moratorium and, based partly on that feedback and comment, the
Council determined that certain exclusions to the moratorium needed to be amended to clarify
the Council’s intent regarding such exclusions; and

WHEREAS, on January 16, 2018, the Council enacted Ordinance No. 2018-03, which
amended Ordinance No. 2018-02 to clarify some of the exclusions; and

WHEREAS, the Council and City staff received additional feedback and comment from
individuals related to the moratorium and, based partly on that feedback, the Council determined
that further amendment was necessary to clarify which types of activities are subject to the
moratorium, and which activities are excluded from the moratorium; and

WHEREAS, on February 15, 2018, the Council enacted Ordinance No. 2018-05, which
amended and restated Ordinance No. 2018-02 and Ordinance No. 2018-03; and

WHEREAS, based on additional information and consideration related to educational
facilities and preschools, as well as related to the applicability of the moratorium in the Mixed
Use Town Center/Central Core Overlay District, on March 13, 2018, the Council approved
Ordinance No. 2018-09 to further clarify which types of activities are subject to the moratorium,
and which activities are excluded from the moratorium; and

WHEREAS, this moratorium was imposed, in part, to allow the Council and City staff
adequate time to complete the Critical Areas Ordinance Update process, and to address the
Council’s concerns about the City’s development review process, standards, and guidelines, as
well as regarding affordable housing related issues; and

WHEREAS, the Council adopted the Critical Areas Ordinance Update (Ordinance No.
2018-01) on February 27, 2018, and the updated Critical Areas Ordinance took effect on April
23,2018; and

WHEREAS, critical areas within the City’s shoreline jurisdiction are regulated by the
City’s shoreline master program (see, €.g., Chapter 16.12 BIMC, RCW 36.70A.480(3)(b)); and

Page 1 of 5
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WHEREAS, integration of applicable critical areas regulations into the shoreline master
program is essential to ensuring adequate protection of critical areas within the shoreline
jurisdiction and no net loss of shoreline ecological functions; and

WHEREAS, regulations for critical areas within the City’s shoreline jurisdiction are in
the process of being updated through an amendment of the City’s shoreline master program
consistent with the Shoreline Management Act and, at this time, that amendment process is not
expected to be complete before July 9, 2018, which is the date that the moratorium is currently
set to expire; and

WHEREAS, the City Council approved Ordinance 2014-14 on April 24, 2018, amending
the development moratorium in order to have the provisions of Section 3.B. only apply within
the City’s shoreline jurisdiction areas (Chapter 16.12 BIMC); and

WHEREAS, a number of moratorium priorities were identified at a joint meeting of
the City’s Design Review Board and Planning Commission on February 22, 2018, including
the following:

D) Revise review procedures for preliminary subdivisions to include the
Design Review Board and Planning Commission in process; and

2) Analyze alternatives to decision-making authority for the Design Review
Board, Planning Commission, and Hearing Examiner for subdivisions, conditional use permits,
and site plan and design review; and

?3) Identify specific development standards to review/revise in Chapters 18.12
and 18.15 of the Bainbridge Island Municipal Code; and

4) Initiate rewrite of subdivision design standards in Chapter 17.12 of the
Bainbridge Island Municipal Code; and

WHEREAS, at the April 3, 2018, City Council study session, the City’s Department of
Planning and Community Development provided a briefing on the Design Review Board and
Planning Commission joint meeting wherein the City Council authorized staff to proceed with a
work plan addressing the priorities identified at the joint meeting; and

WHEREAS, on May 7 and 21 and on June 4, 2018, the City’s Design Review Board
discussed alternatives for revisions to the City’s subdivision standards, dimensional standards,
and land use review procedures, and a subset of the City’s Planning Commission attended those
meetings; and

WHEREAS, on May 10 and 24, June 7, June 14, and June 21, 2018, the City’s Planning
Commission discussed alternatives for revisions to the City’s subdivision standards, dimensional
standards, and land use review procedures; and

16
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WHEREAS, on June 21, 2018, the City’s Planning Commission completed its review of
revisions to the City’s land use review procedures related to the Planning Commission’s roles
and responsibilities and forwarded recommendations on these issues to the City Council; and

WHEREAS, the City’s Planning Commission expects to complete its review of revisions
to the City’s subdivision standards, dimensional standards, and land use review procedures and
forward recommendations on these issues to the City Council at an upcoming meeting or
meetings; and

WHEREAS, City staff is working with the Design Review Board on a scope of services
to solicit professional services to update the City’s Design Guidelines (BIMC 18.18.030), which
is work that is not expected to be completed until the end of 2018, and;

WHEREAS, each of the multiple Design Review Board and Planning Commission
meetings as described above included an opportunity for public comment on the alternatives for
revisions to the City’s subdivision standards, dimensional standards, and land use review
procedures; and

WHEREAS, the City provided legal background on the roles of land use bodies,
presented in a memorandum from attorney James E. Haney (outside legal counsel for the City)
entitled, “Roles of City Council, Planning Commission, Design Review Board, and Hearing
Examiner in Land Use Permits,” dated June 1, 2018; and

WHEREAS, the Affordable Housing Task Force has been meeting monthly and recently
met to review its draft final report for the City Council and expects to have a final report issued
in mid-July, 2018; and

WHEREAS, on June 12, 2018, the City Council authorized the execution of a
professional services agreement to conduct an economic market analysis and feasibility study
regarding a new inclusionary zoning program and updates to the City’s Transfer of Development
Rights program, both of which address affordable housing related issues; and

WHEREAS, on February 27, 2018, the City Council was provided with a moratorium
work program; and

WHEREAS, on April 10, May 22, June 5, and June 19, and June 26, 2018, the City
Council was provided moratorium work program status report updates; and

WHEREAS, the City Council held a public hearing on June 26, 2018, related to
extending the development moratorium; and

WHEREAS, the City possesses land use jurisdiction and regulatory authority over the
City’s incorporated lands; and

WHEREAS, the moratorium promotes the public good and is necessary for the
protection of public health, property, safety, and welfare, and the public emergency on which this

Page 3 of 5



moratorium was imposed continues to exist and this ordinance does not change the basis for that
declaration of emergency, except as described above, nor the effective date of the moratorium,
which is January 9, 2018.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BAINBRIDGE ISLAND,
WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1. Findings of Fact. The recitals set forth above are hereby adopted as additional
and supplemental findings of fact to the City Council’s initial findings of fact in support of the
moratorium, as established by Ordinance Nos. 2018-02, 2018-03, 2018-05, 2018-09, and 2018-
14. :

Section 2. Moratorium Amended. The moratorium is hereby amended, as also stated in
Section 5 below, to extend the moratorium for ninety (90) days beyond the current six month
duration of the moratorium, which, without this amendment, would expire on July 9, 2018.

Section 3. Moratorium Work Plan. As provided for under RCW 35A.63.220 and RCW
36.70A.390, the City may renew a moratorium for one or more six-month periods if a work plan
has been developed, a public hearing has been held, and findings of fact have been made, and the
City is hereby extending the moratorium as described herein based on the work plan that has
been developed and the findings of fact that have been made in this ordinance and the previous
ordinances related to this moratorium.

Section 4. Severability. Should any section, paragraph, sentence, clause, or phrase of this
ordinance, or its application to any person or circumstance, be declared unconstitutional or
otherwise invalid for any reason, or should any portion of this ordinance be preempted by state
or federal law or regulation, such decision or preemption shall not affect the validity of the
remaining portions of this ordinance or its application to other persons or circumstances.

Section 5. No Change to Basis for Declaration of Emergency and Effective Date;
Extension to Duration. This ordinance shall take effect and be in force five (5) days from and
after its passage and publication as required by law. Provided, that this ordinance is not intended
to change the basis of the emergency declarations stated in the five moratorium ordinances which
preceded this ordinance, Ordinance Nos. 2018-02, 2018-03, 2018-05, 2018-09, and 2018-14,
except as described in the “Whereas™ clauses of this ordinance. Pursuant to Matson v. Clark
County Board of Commissioners, 79 Wn. App. 641 (1995), non-exhaustive underlying facts
necessary to support the emergency declarations adopted as part of the enactment of this
moratorium were included in the “Whereas” clauses of Ordinance No. 2018-02 and Ordinance
No. 2018-03, and were restated and supplemented in Ordinance No. 2018-05, Ordinance No.
2018-09, and Ordinance No. 2018-14, as well as in this ordinance, and those “Whereas” clauses
are adopted as findings of fact. This ordinance amending the moratorium shall extend the current
six month moratorium for an additional ninety (90) days beyond that initial six month period,
which moratorium has an effective date of January 9, 2018, unless terminated earlier by the City
Council. The Council may, at its sole discretion, renew the moratorium for one or more six (6)
month periods in accordance with state law. This ordinance or a summary thereof consisting of
the title shall be published in the official newspaper of the City.

Page 4 of 5
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PASSED by the City Council this 26" day of June, 2018.

APPROVED by the Mayor this 26™ day of June, 2018.

ATTEST/AUTHENTICATE:

2. val -

Kol Medina, Mayor

FILED WITH THE CITY CLERK
PASSED BY THE CITY COUNCIL
PUBLISHED:

EFFECTIVE DATE:

ORDINANCE NO:

June 15, 2018
June 26, 2018
June 29, 2018
July §, 2018
2018-23

Page 5 of 5
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'y CITY OF
i 35 BAINBRIDGE
e ISLAND July 5, 2018

DEVELOPMENT MORATORIUM SUMMARY: Effective for six months beginning January 9, 2018
(Ordinance No. 2018-02, amended by Ordinance Nos. 2018-03, 2018-05, 2018-09, 2018-14, & 2018-23)

Development Activity PROHIBITED During the Moratorium:

A. All applications for new short subdivisions (BIMC 2.16.070), new preliminary long subdivisions
(BIMC 2.16.125), and new large lot subdivisions (BIMC 2.16.080).

B. Structures, buildings, and land use permits and approvals in the R-1, R-2, and R-0.4 zones within the
City’s shoreline jurisdiction areas (see Chapter 16.12 BIMC):

(i) That will result in less than 65% of the subject property being retained as native vegetation; or

(i) That will result in reducing the native vegetation on the subject property by any amount if that
property had native vegetation existing on less than 65% of the property as of the effective
date of the moratorium.

(ii) Provided, that this Section B does not apply to complete land use applications (see BIMC Table
2.16.010-1) that were submitted prior to the effective date of the moratorium, and to the
resultant site work and associated approvals related to such complete land use applications.

C. Major Site Plan and Design Review and Major Conditional Use Permit proposals that are not
otherwise subject to this moratorium and that did not, before the effective date of the
moratorium, have a pre-application conference on the Planning Department’s calendar. Provided,
that the moratorium does not apply to Major Site Plan and Design Review and Major Conditional
Use Permit proposals for properties located in the Mixed Use Town Center/Central Core Overlay
District.

EXCEPTIONS to the Above Development Activities Prohibited During the Moratorium:

A. Permits and approvals for affordable housing projects that qualify as Housing Design
Demonstration Project (HDDP) Tier 3 projects pursuant to BIMC 2.16.020.Q. and Table 2.16.020.Q-
1, and

B. Permits and approvals for government facilities and structures; educational facilities and
preschools; wireless communication facilities; and emergency medical and disaster relief facilities.
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City Council Study Session Agenda Bill

=

CITY OF
BAINBRIDGE ISLAND MEETING DATE: September 4, 2018 ESTIMATED TIME: 20 Minutes

AGENDAITEM: (7:45 PM) Planning Commission Recommendations Relating to Land Use Review and
Approval Roles, Responsibilities, and Procedures - Planning,

STRATEGIC PRIORITY: Green, Well-Planned Community

PRIORITY BASED BUDGETING PROGRAM:

AGENDA CATEGORY: Discussion PROPOSED BY: Planning & Community Development

RECOMMENDED MOTION:
Discussion and direction to staff about which options to pursue in preparation for the September 25, 2018,
Council meeting.

SUMMARY:

The Planning Commission has made several recommendations to the City Council related to land use review
procedures and approval authority. The Council has discussed these recommendations, including at its
meeting on July 24, 2018, and at its workshop on August 27, 2018.

Per the Council's current schedule, the Council would be conducting a public hearing on land use review
procedures and approval authority at its meeting on September 25, 2018. The preparation for that meeting by
staff includes preparing a draft ordinance for the public hearing and preparing agenda materials that will, in part,
analyze the potential costs of the options being proposed.

This agenda item is for the Council to discuss this topic further and to determine which specific Planning
Commission recommendations and/or other options the Council would like staff to research and analyze
related to preparing a draft ordinance on this topic, and related to providing the Council with cost information
applicable to options for which the Council is interested in pursuing.

FISCAL IMPACT:

Amount:

Ongoing Cost:

One-Time Cost:

Included in Current Budget?




BACKGROUND: Attached with this agenda item are:

* The staff memo describing the Planning Commission's proposal that was provided initially to the Council at
its July 24, 2018, meeting.

* The June 1, 2018, memorandum that attorney Jim Haney prepared at the request of the City Attorney for the
Council, Planning Commission, and Design Review Board (“DRB”) related to legal principles and
considerations regarding this topic. This memorandum was provided to the Council in previous agenda
packets, including in the packet for the August 27, 2018, workshop.

* Asummary table of the land use review and approval procedures at issue. The table was also provided to
the Council in previous agenda packets, including in the packet for the August 27, 2018, workshop.

+ The PowerPoint presentations that were provided to the Council by the speakers as part of the Council's
August 27, 2018, workshop.

Regarding additional background, the following information was also provided in the agenda packet for the
Council's July 24, 2018, meeting:

Land Use Policy 6.8 of the City's Comprehensive Plan states:

Review and specify the authority and the role of the Design Review Board, Hearing Examiner, Planning
Commission and City Council in the land use development review and decision-making process. Land use
actions can be ministerial, quasi-judicial and legislative in nature. As part of this review, consider a role for the
Planning Commission and/or Design Review Board in reviewing preliminary long subdivisions.

This policy is included in the City’s current moratorium on acceptance of certain development applications,
including site plan and design reviews, conditional use permits, and all subdivisions. As such, review of land
use review procedures and approval authority is included in the City’s moratorium work plan.

Roles and responsibilities for review and approval of land use applications are codified in BIMC 2.14, Land Use
Approval Bodies, and BIMC 2.16, Land Use Review Procedures. The Planning Commission’s
recommendations include revised review procedures and approval authority intended to improve consistency of
land use actions with the City’s Comprehensive Plan. In addition, during the course of its discussions, the
Planning Commission made a recommendation to suspend the current Housing Design and Demonstration
Projects program, which is also contained in BIMC 2.16.

BIMC 2.14 and 2.16 are available through the City’s website:
http://www.codepublishing.com/W A/Bainbridgelsland/#!/Bainbridgelsland02/Bainbridgelsland02.html|



ATTACHMENTS:

Staff Memo re PC Recommendations re Land Use Review & Approvals

Haney Memo re Roles of Land Use Approval Bodies

Summary of Land Use Review & Approval Procedures

Haney Powerpoint.pptx

Presentation to Council re Process of Hearing Deciding Land Use Applications

LAND USE ROLES FOR CITY OFFICIALS
FISCAL DETAILS:

Fund Name(s):

Coding:
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https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234746/Staff_Memo_PC_Recommendations_re_Land_Use_Review_and_Approvals__1_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234745/Haney_Memo_re_Roles_of_Land_Use_Approval_Bodies_-_060118.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234748/Summary_of_Land_Use_Review_and_Approval_Procedures_Updated.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234752/Haney_Powerpoint.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234753/COBI_Presentation_to_Council_on_the_Process_of_Hearing__Deciding_Land_Use_Applications.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/234754/FINAL_-_LAND_USE_ROLES_FOR_CITY_OFFICIAL__COBI_L.U._workshop_08-27-18_.pdf

' & BAINBRIDGE

Department of Planning and Community Development

Memorandum

Date: July 24,2018

To: City Council
From: Christy Carr, AICP

Senior Planner

Subject: Planning Commission Action Related to Moratorium Work Plan
Recommendations Related to Land Use Review Procedures and Approval Authority

l. PURPOSE OF AGENDA ITEM

The Planning Commission has made several recommendations to the City Council related to land use
review procedures and approval authority.

The purpose of the agenda item is for the City Council to:

e Discuss Planning Commission recommendations and provide input to staff.

¢ Provide direction to staff to prepare a draft ordinance related to revisions to BIMC 2.14 and 2.16
based on Council review of Planning Commission recommendations.

e Schedule a public hearing on such a proposed ordinance.

Il. BACKGROUND
Land Use Policy 6.8 of the City’s Comprehensive Plan states:

Review and specify the authority and the role of the Design Review Board, Hearing
Examiner, Planning Commission and City Council in the land use development review
and decision-making process. Land use actions can be ministerial, quasi-judicial and
legislative in nature. As part of this review, consider a role for the Planning Commission
and/or Design Review Board in reviewing preliminary long subdivisions.

This policy is included in the City’s current moratorium on acceptance of certain development
applications, including site plan and design reviews, conditional use permits, and all subdivisions;
therefore, review of land use review procedures and approval authority is included in the City’s
moratorium work plan.

Roles and responsibilities for review and approval of land use applications are codified in BIMC 2.14,

Land Use Approval Bodies, and BIMC 2.16, Land Use Review Procedures. The Planning Commission’s
recommendations include revised review procedures and approval authority intended to improve
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consistency of land use actions with the City’s Comprehensive Plan. In addition, during the course of its
discussions, the Planning Commission made a recommendation to suspend the current Housing Design
and Demonstration Projects program, also contained in BIMC 2.16.

BIMC 2.14 and 2.16 are available through the City’s website:
http://www.codepublishing.com/WA/Bainbridgelsland/#!/Bainbridgelsland02/Bainbridgelsland02.html

Il. Summary of Planning Commission Recommendations

A narrative summary of proposed revisions to BIMC 2.14 and 2.16 is provided below. In some cases,
specific language recommended by the Planning Commission is provided in strikethrough/underline
text. Where specific language is not provided, the recommendation is provided in concept and
strikethrough/underline text will be provided in a draft ordinance.

A. Revisions to BIMC 2.14: Land Use Approval Bodies.

This chapter of the municipal code describes the purpose and role, duties and responsibilities, and
function and composition (e.g., quorum and voting, membership) of the City’s land use approval bodies.
The Planning Commission recommends the following revisions:

1. Roles and responsibilities of each land use approval body are described in Chapter 2.14. The
Planning Commission recommends revisions to roles and responsibilities as shown in the
attached table, “Land Use Review Procedures — Draft Proposed Revisions.” The language in
Chapter 2.14 will be revised to reflect the revisions.

2. Revisions to BIMC 2.14.020, Planning Commission:

a. BIMC 2.14.020.B.2, Roles and responsibilities (added) -- Consider the location, character,

extent, and effect of any proposed dedication of any street or other area for public use,
including parks, public ways, public buildings or public structures, with reference to the
comprehensive plan, pursuant to RCW 35A.63.080.

b. BIMC 2.14.020.B.4 (added) -- Review and make recommendations on all large lot
subdivisions, long subdivisions (preliminary and final), major site plan and design
reviews, major conditional use permits, and major shoreline conditional use permits,
taking into consideration the recommendation from the Design Review Board and a
comprehensive review of the project at a public meeting.

c. BIMC 2.14.020.B.6 (revised) -- Create the planning commission agenda prior to its
publication,$et in consultation with the director’s+ecommendation; and

d. BIMC 2.14.020.B. 7 (deleted) -- Report-annually-to-thecitycouncil priorto-the start of
the budgetprocess:

e. Several, non-substantive revisions to improve organization and clarity.

B. Revisions to BIMC 2.16.010. Land use procedures summary table and related changes
throughout BIMC 2.16.

The Planning Commission made a recommendation to revise Table 2.16.010-1 as shown in the attached

table, “Land Use Review Procedures — Draft Proposed Revisions.” Related changes throughout BIMC
2.16 will be made to reflect/support the changes to the table.

Page 2 of 3
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C. Revisions to BIMC 2.16.180.D: Land Use Review Procedures, Legislative review of regulations
and area-wide rezones, Planning Commission review and recommendation.

This section provides that Planning Commission review and recommendation is required only for
amendments to the BIMC related to Title 18, Zoning. The Planning Commission recommends that the
language be revised to reflect the full breadth of development regulations the Planning Commission
generally reviews, including Chapters 2.14 and 2.16, Title 16 (Environment), and Title 17 (Subdivisions
and Boundary Line Adjustments).

Staff also identified potential improvements that could be made regarding department practice and
specific code language in the applicability section related to which body (Planning Commission, City
Council, or both) is required to hold a public hearing to amend the municipal code related to land use
review. The code language could also be clarified regarding when a public hearing is required for any
change to the municipal code. Specific sections to be revised include (the following is existing text from
BIMC):

1. BIMC 2.16.180.B -- Applicability. This section applies to adoption of or amendments to the BIMC,
including area-wide rezones initiated by the city and area-wide rezones accompanying privately
initiated amendments to the comprehensive plan.

2. BIMC 2.16.180.D. Planning Commission Review and Recommendation.

1. Planning Commission review and recommendation is only required for amendments
to BIMC Title 18, area-wide rezones initiated by the city, or area-wide rezones
associated with a privately initiated amendment to the comprehensive plan.

2. The planning commission shall hold a public hearing for all amendments to the official
zoning map and zoning code of the city prior to issuing a recommendation to the city
council.

3. BIMC 2.16.180.F. City Council Review.

1. The city council shall hold a public hearing on the proposed amendment at the second
reading of the proposed regulation. Any person may participate in the public hearing.
The city council has discretion to limit testimony to relevant, nonrepetitive comments
and to set time limits.

Suspension of BIMC 2.16.020.Q: Housing Design and Demonstration Projects (HDDP)

The Planning Commission has recently reviewed several HDDP projects and expressed a general
dissatisfaction with the program due to the review process, subjectivity of the scoring system, and
perspective that the projects are not resulting in sufficient community benefit (e.g., affordable housing,
water conservation measures). The HDDP program was also discussed by the Planning Commission
within the context of their review of subdivision standards as part of the moratorium work plan. Current
drafts of proposed subdivision design guidelines and standards include some of the HHDP program’s
requirements to receive incentives (e.g., diversity of housing types, use of native vegetation).

The Planning Commission recommends suspending the HDDP program until its review of revised
subdivision standards is completed. Once their work is complete, it is anticipated the Planning
Commission will make a recommendation to the City Council related to the future of the HDDP program.
Note: The current HDDP program is set to expire on December 31, 2019, per Ordinance 2016-27.

Page 30of 3

26



James E. Haney
jhaney@omwlaw.com

MEMORANDUM

TO: Mayor Medina and Bainbridge Island City Council
Douglas Schulze, City Manager
Joe Levan, City Attorney
Gary Christensen, Director of Planning and Community Development
City of Bainbridge Island Planning Commission
City of Bainbridge Island Design Review Board
City of Bainbridge Island Hearing Examiner

FROM: James E. Haney
DATE: June 1, 2018
RE: Roles of City Council, Planning Commission, Design Review Board, and Hearing

Examiner in Land Use Permits

Il INTRODUCTION

| have been asked by the City Attorney to provide you with a memorandum outlining the ways in
which the roles of the City Council, Planning Commission, Design Review Board, and Hearing
Examiner could be altered in order to increase (and possibly decrease) those roles in the review
of land use project permits. This memorandum incorporates significant input from the City
Attorney.

As a preliminary matter, it is important to remember that Chapter 36.70B RCW (the Regulatory
Reform Act) places some specific constraints on the land use permitting process, including a
requirement that there be no more than one public hearing on any land use permit and no
more than one closed record appeal. The City has flexibility in determining which of its land
use approval bodies holds any required public hearing and which, if any, of its land use approval
bodies holds the closed record appeal, but the law constrains the City to have only one of each
and that plays a significant role in how the various land use approval bodies must interact.

It’s also important to consider as a threshold matter the sheer complexity of land use law and the
requirement that every land use permitting decision for which a hearing is required must be
supported by written findings and conclusions. Professional hearing examiners, for example, are
more used to preparing such findings and conclusions than city councils and citizen advisory
bodies and this can serve a city well for the sake of clarity and in situations in which a decision is
challenged. City councils and advisory bodies can certainly learn to draft or enter quality
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findings, but that task often falls to city planning staff and/or to the city attorney when there is no
hearing examiner involved. As a general rule, hearing examiners are much more familiar with
the rules that govern those who are acting in a quasi-judicial (i.e., administrative court-like)
capacity than is the case for members of city councils and advisory bodies, and that familiarity
can be significant in having a system that is legally fair and impartial, both in reality and as a
matter of perception.

With such preliminary considerations in mind, the remainder of this memorandum lays out the
role envisioned for each of the land use approval bodies in state law, the role laid out for these
bodies in the Bainbridge Island Municipal Code (BIMC), and the ways in which those roles
might be restructured to provide more or less involvement from each of the land use approval
bodies.

1. BAINBRIDGE ISLAND CITY COUNCIL
State Law Role:

While the role of a city council in legislative matters such as the adoption and amendment of
comprehensive plans and development regulations is clearly defined under state law, its role in
land use permit approvals is more flexible and is generally governed by whatever land use
permitting ordinances the city adopts. With respect to the adoption and amendment of
comprehensive plans and development regulations, state law requires that the “planning agency”
of the city (the planning commission) hold at least one public hearing on the adoption or
amendments. The city council must then adopt or amend the comprehensive plan or
development regulations and may, but is not obligated to, hold additional public hearings of its
own prior to taking final action. Because the adoption or amendment is legislative and must be
accomplished by ordinance, a city council cannot delegate this power and must be the final step
in the process.

With respect to land use permits, however, this power is generally administrative, and the
council may delegate it or keep it as it sees fit, unless state law specifically requires council
involvement. Site specific rezones is the one activity where council involvement is required,
because site specific rezones must be approved by ordinance and the council is the only body
that has the authority to adopt ordinances.

BIMC Role:

Under the BIMC as it currently exists, the City Council has retained a role in three land use
project permit decisions: (a) the approval of final long subdivisions; (b) the approval of site-
specific rezones; and (c) the approval of permits considered under consolidated permit review
whenever the council is the approval authority on any one of the consolidated permit
applications.
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Possible Changes to Increase Council Involvement:

If the City Council desires to increase its involvement in land use permit matters, there are
multiple ways in which the City Council could do so. First, the hearing examiner system the
City currently has is optional under state law. In other words, while the City has the authority to
create a hearing examiner and to delegate authority to that examiner to hear and decide certain
types of applications, like conditional use permits, preliminary plats, shoreline permits, etc., and
to hear and decide appeals from SEPA and permitting decisions made by staff, the Council does
not have to delegate that authority and could abolish the hearing examiner system and retain
authority over any or all of the decisions that are currently delegated.

Pros of such an approach include:

e The Council would have decision-making authority in some or all of the matters now
decided by the Hearing Examiner.

Cons of such an approach include:

e The workload currently shouldered by the Hearing Examiner would be transferred to the
Council.

e The Council would also have new constraints on its ability to communicate with its
constituents on land use permitting matters since the appearance of fairness statutes,
which are intended to prohibit communications outside of the hearing process, would

apply.

Second, state law provides that the City Council may, by ordinance, specify that a hearing
examiner’s decision has either (a) the effect of a recommendation to the Council, or (b) on every
type of land use permit other than a site-specific rezone, the effect of a final decision. If the
Council wants to retain the hearing examiner system but to gain more authority over the land use
permits considered by the Hearing Examiner, the Council could change the effect of the Hearing
Examiner’s decisions from the current final decision to a recommendation. Again, one must
keep in mind that land use permitting processes are limited to one open record hearing and one
closed record appeal, so if the Hearing Examiner conducted the public hearing on a land use
permit application before making a recommendation, the Council’s review would be limited to
the record created by the Examiner and the Council could not take additional evidence.

Pros of this approach include:
e The Council would have the final decision-making authority in some or all of the matters

now decided by the Hearing Examiner, but without taking on all of the Hearing
Examiner’s workload.
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Cons of this approach include:

e The additional workload that would get shifted from the Hearing Examiner to the
Council,

e Appearance of fairness constraints;
e The limitation on taking additional evidence;

¢ Since no additional evidence can be taken, it may be difficult to support a decision that
differs from the Hearing Examiner’s recommendation.

Third, if the Council wants to retain the hearing examiner system and continue to have the
Hearing Examiner make final decisions, the Council could insert itself as an appellate body
above the Hearing Examiner and prior to court review. Under the Land Use Petition Act,
Chapter 36.70C RCW, all final land use decisions of a city are appealable to superior court
within 21 days after the decision is issued.

Currently, the City has provided in the BIMC for decisions by the Hearing Examiner to be
appealable directly to the superior court. If the Council wanted to increase its involvement, it
could amend the BIMC to make Hearing Examiner decisions appealable to the Council and only
final Council decisions appealable to the courts. The Hearing Examiner would hold the hearing
and make a decision and because of the “one open record hearing, one closed record appeal”
limitation, the Council could not take new evidence but would decide the appeal based on the
Hearing Examiner’s record and appeal criteria that would have to be set forth in the City’s
regulations.

Pros of this approach include:

e The Council would have final authority on some or all of the matters currently
determined by the Hearing Examiner, but because the authority would be limited to
appeals, not all of the Hearing Examiner’s workload would shift to the Council.

Cons of this approach include:

e Appearance of fairness limitations;

e The limitation on new evidence;

e The limitation on the ability to overturn the Hearing Examiner’s decision without finding
that the Hearing Examiner erred in some way.

Possible Changes to Decrease Council Involvement:

The above discussion indicates how the City Council could increase its involvement in land use
permits, but it is possible to decrease the Council’s role as well. Of the three roles the City
Council has retained, two are mandated by state law. As noted above regarding the first role,
state law requires that site-specific rezones be approved by ordinance (because they amend the
zoning map, which is adopted by ordinance). Regarding the second role, the Regulatory Reform
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Act mentioned above also requires the City to have a consolidated permit process whereby a
developer seeking multiple permits that would ordinarily go to more than one land use approval
body can have those permits consolidated for review by one body only, with that body being the
highest city authority that would review any of the permits. In Bainbridge Island, that authority
is the Council, and if the permits applied for are included a site-specific rezone, all consolidated
permits could be elevated to the Council level.

However, regarding the third role over which the City Council has retained authority, final long
subdivision approvals, such a role is not required for the Council by state law. In 2017, the state
legislature amended the state subdivision law to allow city councils to delegate this authority to
another land use approval authority, e.g., the hearing examiner, the planning director, or the
planning commission. State law does not require the council to delegate the authority, so the
Bainbridge Island City Council could remain the approval body for final long subdivisions, but it
no longer has to. If the Council wants to decrease its involvement in land use permitting, this is
a way it could do so.

Pros of such an approach include:

e As described below, some cities have, for example, delegated final long subdivision
approval authority to the Hearing Examiner on the theory that the Examiner is in the best
position to determine whether the conditions the Examiner imposed on the preliminary
plat have been met.

e Other cities have delegated (or are considering delegating) final long subdivision
approval authority to staff based on the theory that the decision is ministerial, and that
staff is capable of making such a determination.

e Such a delegation would decrease the Council’s workload to some extent, and allow the
Council to remove itself from a quasi-judicial role in which it currently engages and
which can be a difficult role for Councilmembers due to appearance of fairness
considerations.

Cons of such an approach include:

e The Council would be delegating a decision its making currently to some other body or
person (e.g., hearing examiner, planning director, planning commission) and would
thereby reduce its decision-making authority.

e The workload of the Hearing Examiner, Director of Planning and Community
Development, and/or Planning Commission would increase to some extent.
I1l.  PLANNING COMMISSION
State Law Role:

As noted above, planning commissions have a clear role under state law in the legislative
processes used in adopting and amending comprehensive plans and development regulations. As
the “planning agency” of a city, the planning commission must hold at least one public hearing
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on any proposed comprehensive plan or development regulation adoption or amendment and
must make a recommendation on the same to the city’s legislative body, i.e., the city council.

With respect to land use permitting actions, however, cities have the choice to decide what role
to provide their planning commissions. The hearing examiner system is optional under state law
and it is possible for a city to empower their planning commission to perform all of the functions
that a hearing examiner can perform, e.g., hearing and deciding/making recommendations on
project permits such as conditional use permits, preliminary plats, and shoreline permits, and
hearing appeals from city staff decisions. The role of the planning commission is whatever the
city decides it to be, within certain constraints, as described in more detail below.

BIMC Role:

Under the BIMC, the Bainbridge Island Planning Commission’s role in land use permitting is
limited to making recommendations on major site plan and design reviews and housing
demonstration projects, and, when requested by the Director of Planning and Community
Development or the Hearing Examiner, on other permits such as shoreline substantial
development permits, major conditional use permits, and major variances. In order to avoid
violating the “one open record hearing and one closed record appeal” requirement, the Planning
Commission makes these recommendations after conducting a public meeting, not a public
hearing.

Possible Changes to Increase Planning Commission Involvement:

If the City Council wishes to increase the Planning Commission’s role in the permitting process,
it has a couple of options. Because the hearing examiner system is an alternative to using the
Planning Commission to conduct permit hearings, it would be possible to amend the BIMC to
transfer all or any part of the Hearing Examiner’s functions to the Planning Commission. The
Planning Commission could replace the Hearing Examiner as the primary hearing authority on
particular permit applications or on all permit applications.

Pros of such an approach include:

e To give the Planning Commission more input or control over those applications the
Council decides to give the Planning Commission jurisdiction over.

Cons of such an approach include:
e Shifting some or all of the Hearing Examiner’s workload to the Planning Commission

and thereby detracting from the Commission’s ability to complete its other work.

e Imposing the appearance of fairness limitations discussed above on the Planning
Commission, and making it harder for the Commission to separate its legislative policy-
making role from an adjudicatory permitting role.
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e Most jurisdictions have gone to the hearing examiner system in order to avoid these
negatives and the few jurisdictions that have continued to use a planning commission for
such decisions are small enough that the commission’s workload is not seen as an issue.

The other option to increase the Planning Commission’s role is to work within the current
construct and increase the Planning Commission’s authority to make recommendations. As
noted above, the Planning Commission is required to make recommendations on major site plan
and design review projects and on housing demonstration projects, but the Commission makes a
recommendation on other permits only if requested to do so. A way to increase the Planning
Commission’s role would be to expand the number of permit types on which the Planning
Commission may weigh in or to make the receipt of a Planning Commission recommendation
mandatory.

Pros of such an approach include:

e To give the Planning Commission a more formal and mandatory role in land use
permitting.

Cons of such an approach include:

e The same cons as would be the case if the Planning Commission was substituted for the
Hearing Examiner (although the workload shift would be less).

e Possible impacts on the timely processing of permits.

e Under the Regulatory Reform Act mentioned above, review of most permits is required
to be completed within 120 days after a complete application is filed. Adding a
mandatory Planning Commission recommendation into some permits could make this
timeline difficult or impossible to meet and would, at the very least, lengthen the time by
which such decisions are made.

Possible Changes to Decrease Planning Commission Involvement:

If the Council desires to decrease the Planning Commission’s involvement in land use
permitting, it could eliminate the Planning Commission’s mandatory recommendation on major
site plan and design review projects and housing demonstration projects, or on the ability of the
Hearing Examiner or the Director of Planning and Community Development to request Planning
Commission review in other matters. This would be done by amending the BIMC to change
those roles. Because state law does not mandate Planning Commission involvement in any
particular development application, the Council would be free to take any action to alter the
Planning Commission’s role that it sees fit.

Pros of such an approach include:
e The Planning Commission would have a decreased workload, which would require less

of a commitment from its members.
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e The Commission would have more time to focus on legislative matters, rather than
matters involving specific projects.

e Less need for staff support in assisting the Planning Commission with its work.
Cons of such an approach include:

e Less of an opportunity to receive Planning Commission and public input on certain
projects.

e (Could increase the Council’s workload in considering matters for which the Council
currently receives input from the Planning Commission.

V. DESIGN REVIEW BOARD
State Law Role:

There are no state law provisions governing the matters that can be assigned to design review
boards. The creation, composition, and duties of such boards are entirely within the discretion of
the jurisdiction creating them.

BIMC Role:

Under the BIMC, the City’s Design Review Board (DRB) serves in an advisory capacity to the
Director of Planning and Community Development, the Hearing Examiner, and the Planning
Commission on site plan and design reviews, conditional use permits, and housing design
demonstration project applications. Applications related to single-family residences such as
family day care homes, minor/major home occupations, and single-family residential height
variations are exempt from DRB consideration. In addition, applications related to utility
facilities and to outdoor recreation facilities are exempt from DRB consideration. In order to
avoid violation of the “one open record hearing and one closed record appeal” requirement, the
DRB makes its recommendations after conducting a public meeting, not a public hearing.

Possible Changes to Increase DRB Involvement:

Because the DRB has no mandatory role in land use permitting under state law, the City Council
is free to increase or decrease the DRB’s role from that currently prescribed by the BIMC. There
are two ways in which the DRB’s role could be increased. First, the City could expand the
number and type of permit types which the DRB reviews, i.e., remove the exceptions from DRB
review that are set forth in the BIMC or extend the DRBs involvement beyond site plan and
design review, conditional use permits, and review of housing design demonstration project
applications. Second, the City Council could make the design standards used by the DRB even
more robust than they are now. While either of these options is available, the ability to make
them effective may be limited by the need to balance the roles of the land use approval bodies
involved in the process and the desires of the community for more (or less) design regulation.
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Pros of such an approach include:

e To give the DRB a more formal and mandatory role in land use permitting.

e To allow for enhanced adherence to design guidelines and standards.
Cons of such an approach include:

e Possible impacts on the timely processing of permits.

e As mentioned above, under the Regulatory Reform Act review of most permits is
required to be completed within 120 days after a complete application is filed. Adding a
mandatory DRB recommendation into some permits could make this timeline difficult or
impossible to meet and would, at the very least, lengthen the time by which such
decisions are made.

Possible Changes to Decrease DRB Involvement:

As far as decreasing the DRB’s role, the City could do so in at least three ways: (a) decrease the
number and type of permits for which design review is required; (b) make the City’s design
review standards less robust; or (c) assign design review to another body, e.g., the Planning
Commission or Hearing Examiner. The City Council is free to expand or contract the DRB’s
authority as the Council believes is appropriate.

Pros of such an approach include:
e The DRB would have a decreased workload, which would require less of a commitment

from its members.

e The DRB could focus more on legislative matters, rather than matters involving specific
projects.

e Less need for staff support in assisting the DRB with its work.
Cons of such an approach include:

e Less of an opportunity to receive DRB and public input on certain projects.
e Could decrease adherence to design guidelines and standards.

e Could increase the Council’s workload in considering matters for which the Council
currently receives input from the DRB.

V. HEARING EXAMINER
State Law Role:

As mentioned a few times above, the hearing examiner system is optional under state law. Cities
adopting the hearing examiner system have the option to decide which permit applications and
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decisions will be assigned to the examiner. These may include, but are not limited to,
applications for preliminary and final plat approval, conditional use permits, variances, and
shoreline permits, appeals from administrative permit decisions, and appeals from SEPA
threshold determinations and EIS adequacy decisions. Cities also have the option of: (a) giving
the hearing examiner’s decision the effect of a recommendation to the city council; or (b) giving
the hearing examiner’s decision the effect of a final decision subject to appeal to the city council
within a specified time limit; or (c) except in the case of a site-specific rezone, giving the hearing
examiner’s decision the effect of a final decision appealable to the superior court (which is the
current system for the City of Bainbridge Island).

BIMC Role:

Under the BIMC, the Hearing Examiner has been given the broadest authority that it is possible
for the City to give a hearing examiner under state law, with one exception. The BIMC currently
provides that the decision to approve or disapprove a final long subdivision lies solely with the
City Council. While this was a requirement of state law prior to 2017, the state legislature
amended the state subdivision law last year to allow a city council to delegate this function.

Possible Changes to Increase Hearing Examiner Involvement:

The only way to increase the Hearing Examiner’s involvement in land use permitting in the City
of Bainbridge Island would be to delegate the City Council’s authority over the approval or
disapproval of final long subdivisions to the Examiner.

Pros of such an approach include:

e Some cities have done this on the theory that the Hearing Examiner is in the best
position to determine whether the conditions the Examiner imposed on the preliminary
plat have been met.

e Other cities have delegated (or are considering delegating) final long subdivision
approval authority to staff based on the theory that the decision is ministerial, and that
staff is capable of making such a determination.

e Such a delegation from the Council to the Hearing Examiner would decrease the
Council’s workload to some extent, and allow the Council to remove itself from a quasi-
judicial role in which it currently engages and which can be a difficult role for
Councilmembers due to appearance of fairness considerations.

Cons of such an approach include:

e The City Council would lose some decision-making authority by delegating a decision
its making currently to the Hearing Examiner.

e Such a delegation would increase the Hearing Examiner’s workload to some extent.
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Possible Changes to Decrease Hearing Examiner Involvement:

With respect to decreasing the Hearing Examiner’s role in land use permitting, the options set
forth above for increasing the Council’s role, the Planning Commission’s role, and the DRB’s
role virtually all involve a commensurate reduction in the role of the Hearing Examiner. Again,
because the hearing examiner system is entirely optional and because there are various options
for how to structure the authority of the hearing examiner within an adopted system, the Council
has flexibility to determine what role best fits the City’s needs.

Pros for this approach include:

e Would allow for an increase in the role of the Council, the Planning Commission, and/or
the DRB in the land use permitting process.

e The City wouldn’t have to pay to support the Office of the City’s Hearing Examiner.
Cons for this approach include:

e A strong argument in favor of retaining the hearing examiner system and giving the
Hearing Examiner a preeminent position in the City’s land use permitting process is the
complexity of land use law and the requirement that every land use permitting decision
for which a hearing is required must be supported by written findings and conclusions.

e Professional hearing examiners are more used to crafting such findings and conclusions
than city councils and citizen advisory bodies and this can serve a city well in terms of
clarity and when a decision is challenged.

e Citizen advisory bodies can certainly learn to draft or enter quality findings, but that task
often falls to the city planning staff and/or to the city attorney when there is no hearing
examiner involved.

e |f the City decides to decrease the role of the Hearing Examiner in land use permitting, it
should consider how this function will be performed.

VI. CONCLUSION

The City if Bainbridge Island has many options for how it structures its land use permitting
system. Currently, the City has given the Hearing Examiner the broadest possible powers that
state law allows, with the exception of power over final long subdivision approvals. Washington
law is very flexible, however, and provides few restraints on the way in which cities can
structure the permitting process. The City Council can increase or decrease the role of any of its
land use approval bodies in the process until it finds the right balance to meet the desires of those
bodies and the community at large.

37
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- & Land Use Review Procedures

’;L z Draft Proposed Revisions
01?/ \c,\’

DG* July 24, 2018

\ KEY None:Norole R:Review and Recommendation D: Decision A: Appeal

RED text denotes a change

Planning Commission Director City Council Hearing Examiner
\ Current Proposed Current Proposed Current Proposed Current Proposed
Subdivisions

Large lot (preliminary) None R D None None D A None
Large lot (final) None None D D None None A A
Long (preliminary)* None R R None None D D None
Long (final) None None R D None None None A
Short (preliminary)** None Optional R D D None None A A
Short (final) None None D D None None A A

Site Plan and Design

Review (SPR)
Major R R D None None D A None
Minor*** Optional R | Optional R D D None None A A

Conditional Use Permits

Major* Optional R R R None None D D None
Minor Optional R | Optional R D D None None A A

Major Shoreline
Conditional Use
Permits*

None R R None None D D A

*Quasi-judicial decision with public hearing
** Short subdivisions limited to 4 or fewer lots (currently up to 9 lots when open space incentive used)
***Planning Commission will provide recommendation for revised definition of minor SPR
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SUMMARY OF KEY RECOMMENDED CHANGES (RED TEXT IN TABLE)

Large Lot Subdivisions

e Planning Commission review and recommendation (change from no review)
e Preliminary approval by City Council (change from administrative decision by Director)

Long Subdivisions (5 or more lots)
¢ Planning Commission review and recommendation (change from no review)

e Preliminary approval by City Council (change from HEX)
e Final approval by Director (change from City Council)

Short Subdivisions (2-4 lots)

¢ Planning Commission optional review and recommendation (change from no review)

Site Plan and Design Review (SPR)

e Decision by City Council (change from Director)

Major Conditional Use Permits (CUP)

¢ Planning Commission review and recommendation required (change from optional)
e Decision by City Council (change from HEX)

Major Shoreline Conditional Use Permits (SCUP)

¢ Planning Commission review and recommendation required (change from no review)
e Decision by City Council (change from HEX)

Land Use Review Procedures
Draft Proposed Revisions

July 24, 2018
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THE LAND USE PERMITTING PROCESS — ROLES AND
RESPONSIBILITIES

Presentation to the Bainbridge Island City Council
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KEY TAKEAWAY S

» The Bainbridge Island City Council has great flexibility in how it structures its permitting
processes.

 State law imposes minimal constraints on how the City assigns roles and responsibilities in its
land use permitting processes.

» Chapter 36.70B RCW requires that there be no more that one open record hearing and no
more than one closed record appeal on any land use permit.

o Site specific rezones must be approved by the City Council by ordinance, but Council may
delegate or not delegate approval authority on all other land use permits as the Council
sees fit.

» Key considerations for City Council in determining what to delegate:

« Complexity of land use law.

Quasi-judicial and appearance of fairness concerns.

Workload of Council, Planning Commission, DRB, and Hearing Examiner.
Time constraints.

Availability of staff resources.
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CITY COUNCIL’S CURRENT ROLE
IN LAND USE PERMITTING

» Qutside of the requirement for the Council to approve site-specific rezones, state law
provides that the Council may delegate or not delegate its authority over land use
permitting as Council sees fit.

e Under BIMC 2.14.010 and BIMC 18.24.090, the Council has retained final approval
authority in four specific project permit decisions:

Final long subdivisions.
Site-specific rezones.

Demolition permits and permits for changes/alterations to historic structures
(subject to appeal to Hearing Examiner).

Consolidated project permit review where any element requires City Council
approval.
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PLANNING COMMISSION’S CURRENT ROLE
IN LAND USE PERMITTING

« Under BIMC 2.14.020, BIMC 2.16.040, and BIMC Table 2.16.010-1, the Planning
Commission’s mandatory role in land use permitting is limited to reviewing and making
recommendations on major site plan and design review applications, and HDDP applications,
including HDDP applications involving land subdivision.

« The Planning Commission may also make recommendations on project permits when
requested by the Director of Planning and Community Development or by the Hearing
Examiner. These permits include major and minor conditional use permits, major and minor
variances, shoreline substantial development permits, major and minor shoreline variances,
minor site plan and design review applications, reasonable use exceptions, and site specific
rezones.

» Planning Commission review occurs in a public meeting, not a public hearing.
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DESIGN REVIEW BOARD’S ROLE
IN LAND USE PERMITTING

 Under BIMC 2.14.040, BIMC 2.16.040, and BIMC Table 2.16.010-1, the Design Review
Board advises the land use permit decision makers. DRB review is required for major site
plan and design review applications. Review is optional on minor site plan and design review
applications, and on major and minor conditional use permits.

* Review is limited to determining whether the project complies with adopted design
guidelines.

* Review occurs in a public meeting, not a public hearing.

» Certain applications are specifically exempt from DRB review, including, but not limited to,
applications related to single family residences, including family day care homes, home
occupations (both major and minor), height variances, and applications related to utilities and
outdoor recreation facilities.
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HEARING EXAMINER’S ROLE
IN LAND USE PERMITTING

Much of the City’s land use permitting decision-making is delegated to the Bainbridge Island
Hearing Examiner. Under state law, RCW 35A.63.170, the Hearing Examiner system is
optional, and the Hearing Examiner can be assigned any number of things, including:

Reviewing and making recommendations on site-specific rezones, a function which may
otherwise assigned to the Planning Commission under state law; and

» Reviewing applications for conditional uses, variances, subdivisions, shoreline permits,
and any other class of application pertaining to land use; and

* Reviewing appeals from administrative decisions or determinations on land use permits;
and

* Reviewing appeals from administrative decisions or determinations under SEPA.
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HEARING EXAMINER’S ROLE
IN LAND USE PERMITTING, con’t.

» The effect of the Hearing Examiner’s decisions must be specified by ordinance, and
» The decision can be given the effect of a recommendation to the city council; or
* The decision can be given the effect of a final decision appealable to the city council; or

* Except in the case of a rezone, the decision can be given the effect of a final decision
appealable only to the superior court under the Land Use Petition Act (LUPA), Chapter
36.70C RCW or, in the case of shoreline permits only, to the State Shoreline Hearings
Board under the Shoreline Management Act, Chapter 90.58 RCW.

 Under BIMC 2.14.030 and BIMC 2.16, the Bainbridge Island Hearing Examiner has been
given the broadest possible authority allowed by state law, with the exception that the Hearing
Examiner, Planning Commission or staff member could be delegated authority to approve final
plats under a 2017 law. Currently final plats are approved by the City Council.
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KEY CONSIDERATIONS
IN STRUCTURING ROLES

» The complexity of land use law and the potential for liability.
« Statutes - RCW 82.02.020; RCW 64.40
« Constitutional issues — Due Process (substantive and procedural), Takings

 Quasi-judicial decision-making, the appearance of fairness, and the requirement for findings
and conclusions.

* Quasi-judicial actions are those in which the rights of a permit applicant and others are
decided after a hearing or appeal.

 Appearance of fairness requires that proceedings not only be fair in fact, but also appear
to be fair. Would a reasonable, disinterested person, knowing all of the facts and
circumstances, conclude that the decision-maker might not be fair?

* Findings of fact and conclusions of law are required for all quasi-judicial actions.
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KEY CONSIDERATIONS
IN STRUCTURING ROLES, con’t

Workload of City Council, Planning Commission, DRB and Hearing Examiner.
« Addition to legislative and administrative roles.
Timing constraints.

 BIMC 2.16.020.J.1 requires a final decision to be rendered on all project permits
within 120 days from complete application.

Availability of staff resources.
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The Process of Hearingand Deciding
Land Use Applications

By
Ted Hunter
Sound Law Center

City of Bainbridge Island
August 27, 2018
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The Hearing

The Record

The Decision
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The Hearing

Determination

Notice

Order of Proceedings

Opportunity to be Heard

Rulings on Objections to Evidence
(Hearsay, Irrelevance, etc.)
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COBI LAND USE WORKSHOP

ROLES OF LAND USE
DECISION-MAKING BODIES

(or, how to make legally defensible decisions

and keep your City out of court)

MICHAEL C. WALTER
Keating, Bucklin & McCormack, Inc., P.S.
(206) 623-8861

mwalter@kmblawyers.com

City of Bainbridge Island
August 27, 2018
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- WHY DO LAND USE DECISION-MAKING
ROLES MATTER?
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“Unfortunately, it is
now common that
litigation often
follows actions by
local governments
relating to land
use.”

-- Futurewise, et. al. v. W.W.G.M.H.B., et. al.,
164 Wn. 3d 242 (2008)
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. _ |
| and use mistakes -- so what?

Exposure to the city
Invalidate City's Decision
Money Damages Against the City
Attorney Fees and Costs Imposed
Bind the City to unintended result

K/ K/ X/ L/
0‘0 0‘0 0‘0 0’0

Individual (employee or officer) exposure
Named as a Defendant
Witness at Trial and witness Against Employer (City)
Possible Un-Insured Personal Claims

X/ K/ X/
0‘0 0‘0 0’0

Expensive
Document Intensive, time-consuming legal discovery
Frequently vigorously Litigated
Uses Valuable Officer and Personnel Time

K/ /) L/
0‘0 0’0 0’0

Politically damaging
Emotional, personalized, politically motivated
Bad P.R. for City
Bad P.R. for individual decision-makers
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- ¥ HIGHRISKLAND USE  °§

DECISION-MAKING

“There Is danger In
delay.”

-- American proverb

“A danger foreseen

IS half avoided.”
-- English proverb

Walter, COBI - Land Use Roles N\ N\ £~ 08-27-18 4
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High risk land use actions: Examples

< Permits/approvals for adult entertainment businesses
< Gambling establishments — permitting, licensing, etc.
< Sign regulation - application, exemptions, etc.

< Large and/or complicated developments with tight
timelines by the developer

< Wetlands regulations and reasonable use exemptions
< Impact and mitigation fees (application)
< Public nuisances and code enforcement

08-27-18
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High risk L.U. actions: Examples, cont.

< Permitting of large and /or controversial and /or
politically charged projects like

Shopping centers / Strip malls

Large subdivisions

Essential public facilities

Environmentally or historically sensitive projects

Mobile homes /mobile home parks

“Big box” commercial projects

< Siting/regulation of homeless camps (tent cities)
< Group homes — zoning, regulation, licensing, etc.

< Other unique, large or complicated proposals with big
$$% at stake and/or public controversy

K/
0.0

K/
0.0

K/
0.0

K/
0.0

K/
0.0

K/
0.0
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% \WHAT TYPE OF DECISION *

ARE YOU MAKING?
LEGISLATIVE?

or

QUASI-JUDICIAL?

or

MINISTERIAL/
ADMINISTRATIVE?
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| DECISION-MAKING

Policy law making i“. -
by elected officials “ 'ﬂ_’ H
(city/county —
council) that take
the form of
ordinances, code
amendments,
resolutions,

contracts, etc.

Walter, COBI - Land Use Roles G274 08-27-18 8
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Legislative decisions, Examples

"Policy-Making"
< Capital Improvements
< Comprehensive Plans/amendments
< Area-wide planning
< Adoption of zoning maps
< Adoption of GMA development regulations
< Adoption of general application ordinances
< Long-term city planning actions/decision
< Infrastructure planning/financing/extensions
< Annexations
< Contracts
< Inter-local agreements

Walter, COBI - Land Use Roles N\ "\ ~&
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‘RISKS & BENEFITS -- legislative decision-
making for councilmembers

< Lowest risk of the various roles for Councilmembers

< Strongest basis for immunity if sued

< Most defensible if judicial challenge

< Fewest legal challenges (in my experience)

< Very broad authority to set policy and legislate

< AOF not apply

< OPMA does apply

< You CAN talk to constituents about legislation/policy
< Generally, no findings and conclusions required

< Usually no deadline or time limits for legislating
Walter, COBI - Land Use Roles N\ 7\~ 08-27-18 10
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TIPS: for legislative decisions

< Always ensure that legislation is: (1) clear; (2) easy to understand; (3)
not vague or ambiguous; and (4) not in conflict with state or federal law

< Ensure that all legislation has a legitimate public purpose i.e., advance
public health, welfare, safety, or fiscal health of the city

< Use moratoria sparingly; ensure that state law requirements are met
< Ensure that legislation does not impair public or private contracts

< You can legislate — codify -- which decision-makers shall make decisions
or recommendations, conduct hearings, or decide appeals, etc.

< Biggest risk: not requesting or following city attorney advice before taking
high risk actions

< Always ensure to protect vested rights when enacting legislation, and
Incorporate into legislation (where appropriate)

< Do not use legislation to get involved in private property agreements,
CCR’s, homeowner’s agreements, etc.

< Request and follow attorney advice when needed

Walter, COBI - Land Use Roles
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QUASI-JUDICIAL
DECISION-MAKING
- Judge-like decision
made by hearing
examiner, city
council, board, or
commission, on a
contested land use
application, involving
discrete parties and
a hearing

Walter, COBI - Land Use Roles N & 08-27-18 12
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Quasi-judicial decisions: Examples

“Judge-like decision”

< Subdivision/short plat approvals

< Conditional/special use permits

< Site plan approvals

< PUDs/PRDs/PDDs/MUPs

< Mixed-Use Developments

< Appeals of administrative decisions
< Variances/waivers

< Reasonable use exceptions

< Shoreline permits

< Boundary line adjustments (some)
< Site-specific rezones

< Other property-specific permits or approvals

Walter, COBI - Land Use Roles N\ 08-27-18



‘RISKS & BENEFITS - quasi-judicial

decision-making for councilmembers
 + Highest risk of the various roles for Councilmembers

< Lowest (weakest) basis for immunity if sued

< Least defensible if judicial challenge

< Most frequent legal challenges (in my experience)

< NO authority to set policy, do “visioning,” or to “make law”

< AOF does apply

< OPMA does not apply

< You CANNOT talk to constituents about the Q.J. matter (AOF)

< You can’t take sides

< Have to consider all evidence in the record; time consuming

< Usually short time limits to make decision. NO DELAY

< Decision limits: Must follow criteria in code or state law

< Must support decision with findings and conclusions

< Lots of limits on decision-making authority, and process requirements

Walter, COBI - Land Use Roles N\ N\~ Qg=onLeN 2




&

Quasi-judicial decisions: Some limits

< Standards MUST guide decision-making process

< L.U. decision must be made in accordance with adopted standards
Standards should not be arbitrary or vague
Standards cannot reserve discretion to decision-maker on case-by-case basis
Standards must provide process for complying with statutory requirements
Decision must be made by determining application’s compliance with standards
< Q.J. decision-makers must NOT interfere with the staff process

< Don’t meddle in staff’s decision-making or process

< Don’t interfere with or delay processing of the permit

< Big $$% cases where decision-makers interfered with staff or process:
< Mission Springs, Inc. v. City of Spokane, 134 Wn. 2d 947 (1998)
< Westmark Dev. Corp. v. City of Burien, 140 Wn. App. 540 (2007)
< K & S Developments v. City of SeaTac, K.C. # 12-2-40564-6 KNT (2016)
< Maytown Sand and Gravel LLC v. Thurston County, 198 Wn. App. 56 (2017)
< Q.J. decision-makers must apply the facts to the law

< No policy discretion

< Must apply legal standards to the facts in the record — LIKE A JUDGE

< “The Council seems to have heard clearl%_the citizen complaints and the
comments of one of its own members while disregarding the record. We cannot
escape the conclusion, in view of the evidence in support of Maranatha's
application, that the council based its decision on community displeasure and
not on reasons backed by policies and standards as the law requires.”
Maranatha Mining v. Pierce County, 59 Wn. App 795 (1990)
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Quasi-judicial decisions: Limits, cont.

< Q.J. decision-makers must support the decision with
“substantial evidence”

< Must be adequate evidence in the record to support the F & C
and decision. Eg.: decision can’t be based on:

< unsubstantiated, generalized fears of area residents
< Community displeasure
< Adverse aesthetic impacts (unless code provides as a criterion)

< Must support the decision with proper findings of fact and
conclusions of law

< Written decision is needed
< Findings on each element or criterion
< Follow legal requirements for F & C
< Permit standards can’t be changed mid-process

< Governed by (1) V.R. doctrine; (2) Reg. Reform; (3) A& C
standards

< “Fundamental land use planning choices made in adopted
comprehensive plans and development regulations shall serve
as the foundation for project review.” RCW 36.70B.030(1)

Walter, COBI - Land Use Roles N\ 3\ £ 08D SR 216
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Quasi-judicial decisions: Limits, cont.

< The City doesn’t represent anyone and can’t take sides

< In applying the law to the facts, the City (Planning Commission,
City Council or other decision-maker) acts as a neutral decision
maker — not as a representative or advocate for the applicant,
or neighboring property owners or project opponents

< Can’t submit Q.J. applications or process to popular vote or
initiative process

< Citizens may ask “who will represent the people?” The answer
IS, the City may not do so in a quasi-judicial process. All sides
must represent themselves

< Decision-makers must comply with the AOF
< Hearings must both appear fair and actually be fair
< No backroom deals or off the record conversations
< Follow the rules re: AOR (below)

< Decision cannot be arbitrary and capricious

< A & C decision or Process means the decision is void, the city
looses, and the city may have to pay $$$

< Follow the rulesre: A& C

Walter, COBI - Land Use Roles 08O ST



TIPS: for quasi-judicial decisions

< Follow your code and state law

< No policy-making, "visioning" or city goals
< Recognize and enforce vested rights

< Consider all of the evidence

< Do not offer, request or accept favors, gifts or special
ProcessSes
< Make decisions timely (no delay):
< Check and follow your code!
< RCW 36.70B.070(1) — 28 days to respond to application
<+ RCW 36.70B.070(4) — 14 days to respond to additional info.
< RCW 36.70B.080(1) — 120 days to act on application
< Your code may have shorter or different deadlines

Walter, COBI - Land Use Roles N\ N\~ DI B2 RNl i (e
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TIPS: quasi-judicial decisions, cont.

< Decisions must be competitively neutral and applied
non-discriminately

< DO NOT condition on: (1) financial viability; (2)
technical capabillity or expertise; (3) disclosure of
proprietary information; or (4) waiving legal rights

< DO NOT get involved In private property agreements,
CCR’s, homeowner’s agreements, etc.

< Treat all permit applicants equally and consistently

< Don’t promise, guarantee or assure specific decisions
or approvals

Walter, COBI - Land Use Roles 08-27-18 19
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TIPS: guasi-judicial decisions, cont.

< Always have good written findings and conclusions

< Don't let citizen complaints or community displeasure
influence decision

< Recommendation: Use a hearing examiner for all final (or
appeal) quasi-judicial decisions or for administrative
appeals

< Do not base decisions on "what's good for the community"
or on "the best interests of the city"

< Base decisions on “substantial evidence” in the record

< Remember — you are the “umpire” to ensure code and law
compliance; don’t take sides

< No politics!

08-27-18 20
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‘ADM INISTRATIVE/MINISTERIAL

DECISION-MAKING

Ministerial (administrative)
permits are simple permits
or approvals (grading or
building permits, for
example) typically handled
at the staff level, and
without a hearing. Once city
code requirements are
satisfied, the permit must be
iIssued. No politics, delay or
discretion allowed.

Walter, COBI - Land Use Roles N\ 3\~
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Ministerial decisions: Examples
“simple, staff-level permits”

< Building permits

< Grading and clearing permits

< Tree cutting permits

< Street use permits

< Engineering or design approvals

< Utility connection permits

< Boundary line adjustments (some)

< Other simple routine permits typically issued by staff,
without process or hearing

Walter, COBI - Land Use Roles N\ x4 08-27-18 22




®R|SKS & BENEFITS — administrative/

executive decision-making for
councilmembers

< Usually not allowed by charter or code; typically reserved to department
director(s) or staff. Not recommended as a role for councilmembers

< If used, typically low risk of the various roles for Councilmembers
< If used, low (weak) basis for immunity if sued

< If used, moderately defensible if judicial challenge

< Very few legal challenges (in my experience)

< NO authority to set policy, do “visioning,” or to “make law”

< AOF does apply

<+ OPMA likely does apply

< You CANNOT talk to constituents about the matter (AOF)

< You can’t take sides

< May be short time limits to make decision. NO DELAY

< Decision limits: Must apply criteria in code or state law to the application; NO
DISCRETION allowed

Walter, COBI - Land Use Roles N\ 7\ &
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TIPS: for ministerial decisions

< Ministerial permits are NOT discretionary; once
code/statute requirements are met, must issue promptly

< Follow strictly ALL statutory and code criteria

< DO NOT DELAY — issue promptly (follow your code or State
law deadlines (e.g., 120 day rule)

< DO NOT interject city council or politics into administrative
process or decision-making

< Ensure that decision-making/issuance is not: (1)
unreasonable; (2) cost-excessive; (3) delay ridden; or (4)
burdensome permit review processes

< DO NOT impose excessive or unreasonable bonding or
iIndemnification requirements

Walter, COBI - Land Use Roles N\ 7\~ T BT AN ]
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TIPS: administrative decisions, con'd.

< Permit decisions must be competitively neutral and applied
non-discriminately

< Cannot condition ministerial permits on: (1) financial
viability; (2) technical capability or expertise; (3) disclosure
of proprietary information; or (4) waiving legal rights

< DO NQOT get involved in private property agreements, CCR’s,
homeowner’s agreements, etc.

< Treat all ministerial permit applicants equally and
consistently (same process)

< Don’t promise, guarantee or assure specific decisions or
approvals of permits

< Follow “Tips” for avoiding arbitrary and capricious decisions
< Request and follow attorney advice when needed

Walter, COBI - Land Use Roles 08-27-18 25
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THE HEARING EXAMINER

“The Hearing Examiner is
responsible for conducting
hearings on and
adjudicating quasi-judicial
cases involving a variety of
complex land use and
regulatory compliance
Issues, and other issues
which the City Council may
designate to the Hearing

Examiner by ordinance. ...”

- BIMC 2.14.030
Walter, COBI - Land Use Roles N\ 7\ £
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Hearing Examiner: Authority

State law: RCW 35A.63.170

< Broad authority over L.U. applications, administrative appeals and SEPA appeals

< Only instance in which the State Legislature has mandated that legislative bodies make
decisions on land use matters: Area-wide/general applicability zoning decisions/rezones

< Your City Code authorizes: BIMC 2.14.030
< Also: Land Use Policy 6.8 of COBI Comprehensive Plan

< Jurisdiction/limits: BIMC 2.14.060, and other authority as conferred by
ordinance

< Other sections of BIMC ch. 2.14 (roles and responsibilities for L.U.
decision-making) and ch. 2.16 (Land use review procedures) which may
be applicable: (1) requirements and process to receive and examine
avallable information; (2) conduct public hearings; (3) and enter findings
of fact and conclusions of law; (4) issue a decision or recommendation,
as applicable.

’0

%

\

Walter, COBI - Land Use Roles N\ N\ £ I8 D SR o0



9

Hearing Examiner: Reasons to use

Avoids political influence or pressure (not allowed in Q.J. decisions)
They are professional — specially trained
They have experience with many different jurisdictions and regulations

They are technically adept, and have knowledge of physical land
development and technical feasibility

More cost effective (reduces appeals and judicial challenges)

Allows for a more efficient process (faster decisions)

Substantial reduction in judicial (court) reversal of decision

Substantial reduction in potential legal /damages claims against the city

Eliminates potential legal claims against citizen-decision makers
personally — like Planning Commission and City Council members

Instills public confidence in the decision-making process

08-27-18 28
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Hearing Examiner: Reasons, cont.

< Helps ensure constitutional protection of due process of law and equal
protection

< Helps ensure predictability and consistency in the process
< Provides good customer service

< Hearing examiners are skilled in understanding, interpreting and
applying nuances of municipal code and general legal principles

< Use of a hearing examiner helps satisfy State law requirements for
streamlining the regulatory process and administrative review and
appeals (1995 Regulatory Reform Act, RCW Chapter 36.70B)

< Use of a hearing examiner segregates and clearly delineates quasi-
judicial decision making functions from legislative (law-making) and long-
term planning functions (which are the functions of planning
commissions and city councils)

< Frees up city council and planning commission time for other important
planning, goal setting and law-making functions.

Walter, COBI - Land Use Roles N\ M\ £
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Mission Springs - Background

< Developer Mission Springs submitted all required paperwork and met all
required conditions and steps necessary to get approval of a planned
unit development that would increase traffic in the area.

< M.S. PUD application was granted August 31, 1992, at which point they
were vested for five years under laws in effect at that time.

< M.S. obtained grading and building permits in 1993, but did not utilize
them before they expired. In 1994, they filed an identical application for
building permits. Spokane’s building officer briefed City Council on the
applications, and advised they were ready to issue the permits.

< City Council, against the advice of the City Attorney, directed the City
Manager to refuse to deny the permits under the guise of wanting to
conduct additional traffic studies.

< During a City Council meeting, councilmembers opposing the
development said they “ha[d] the opportunity to put a stop to [the
development]” and “[l]et’s see how confident [Mission Springs is].”

Lyl
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Mission Springs — The lawsuit

< M.S. sued the City of Spokane, the Spokane City Council, the City
Manager, the Mayor, and each member of the City Council and their
spouses for damages.

< The lawsuit brought claims under RCW ch. 64.40, which creates a cause
of action for damages resulting from actions that are arbitrary,
capricious, unlawful, or exceed lawful authority, and under 42 U.S.C.
Section 1983, alleging violation of their constitutionally protected
property rights.

< The Washington Supreme Court held the councilmembers’ actions in
exceeding their roles and interfering with ministerial permits (among
other things) violated both Ch. 64.40 and Sec. 1983, and that legislative
Immunity did not protect the individuals. The Council members were
Individually liable for damages and attorneys’ fees, as well as the City.

< The City eventually settled all claims for well over $1 million as well as
other conditions, including an expedited permit process.

L)

L)
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Mission Springs — Key Court rulings

Walter, COBI - Land Use Roles

Applicants for grading and building permits are entitled to immediate
Issuance upon satisfaction of relevant ordinance criteria and SEPA
requirements. Issuance is not discretionary but rather ministerial.

Neither a grading permit, building permit, or any other type of ministerial
permit may be withheld at the discretion of a local official to allow time
to undertake a further study.

Courts have recognized developers have a constitutionally cognizable
property right in a grading permit and the right to use and enjoy the land.

An act undertaken by a municipal legislative body is an act of the
municipality. The City Council’s act of ordering the City manager to refuse
to process the permits was attributed to the City, creating City liability.

The councilmembers were not protected by legislative immunity because
their acts were executive in nature, and they exceeded their authority
and improperly stepped into the staff’s ministerial decision-making.

08-27-18 33




Mission Springs — What the Court said

< (finding the councilmembers acted irrationally) “The actions of the City
Council were at least two steps removed from that reason which is
required.”

< “[T]he council interjected itself into the administrative process reserved
to the City Manager notwithstanding clear and unequivocal charter
mandate to the contrary.”

< “Although the irrationality is objectively established by the departure
from the mandatory legal process, we note the irrationality is further
dramatized by the overt rejection of advice from the City's own attorney
in favor of a defiant course of action][.]”

<+ “Therefore we have rather a straightforward situation where clear legal
rights of the citizen were violated by city council members acting in
excess of their lawful authority and by a City Manager acting in excess of
his own lawful authority but at the urging of the City Council. As one
lawyer once put it, “What is to be done?”
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% ARBITRARY & CAPRICIOUS ¥
DECISION-MAKING

“A decision which Is
made willfully and
unreasonably,
without
consideration and in
disregard of the
facts or
circumstances.”

Walter, COBI - Land Use Roles 08-27-18 35
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Arbitrary & capricious: Results of
wrongful decision-making

< Mixing, co-mingling or confusing rules for different L.U.
roles can lead to an A & C decision ... and liability

< A standard of liability (not a stand-alone claim)
< If found to be A & C, decision is INVALID

< May establish basis for damages (RCW ch. 64.40,
Sect. 1983, tortious interference, etc.)

< Potential personal liability

< Time, cost and embarrassment of re-doing process
and decision

< Erodes public confidence in the city and L.U. process

Walter, COBI - Land Use Roles ‘ié_;,‘;*\..éy 08-27-18 36




) * g
Arbitrary & capricious: Examples

< Failing to make findings and conclusions
< Ignoring/not applying the law

< Applying the wrong law

< No evidence in record to support decision
< Ignoring evidence in the record

< Imposing standards or criteria not authorized by statute or
code

< Walving standards or requirements (where code not allow)
< Basing decisions on “NIMBY” complaints or issues
< Making decisions based on economic viability of a project
< Ignoring city attorney advice (Mission Springs case)

Walter, COBI - Land Use Roles N\ N\~ Q82 EN 3T
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Arbitrary & capricious: Examples,

cont.

< Making Q.J. or ministerial decisions based on political
agenda or motives

< Making Q.J. or ministerial decisions based on number of
proponents or opponents

< Applying legislative policies, goals, or “visioning” when
deciding Q.J. or ministerial applications

< Basing decisions on community desires, displeasure,
public sentiment or complaints

< Putting application to a popular vote
< Adding/changing conditions of a plat at final plat stage
< Wrongfully delaying (stalling) permits or decisions

Walter, COBI - Land Use Roles ?%«&‘T\j 08-27-18 38
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j"TI PS: toavoid arbitrary and

capricious decisions

< Don’t make up or guess at standards or criteria

< Don’t make decisions on political gain or for political reasons

< Rely on honest and credible data in record to support decisions
< Don’t base decision on community desires or displeasure, etc.
< No policy-making, "visioning" or city goals

< Recognize and enforce vested rights

< Consider all of the evidence

< Make decisions timely (your code or 120-day rule)

< Always include good written findings and conclusions

< Use a hearing examiner for all final (or appeal) quasi-judicial
decisions or for administrative appeals

< Do not base decisions on "what's good for the community" or on
"the best interests of the city," or for “NIMBY” reasons

< Base decisions on “substantial evidence” in the record

Walter, COBI - Land Use Roles 08-27-18 39




THE APPEARANCE OF ¥
FAIRNESS DOCTRINE (AOF)

“No municipal officer may
accept e_mBon_ment or
engage in business or
professional activity that
the officer might
reasonably expect would =
require or induce him or !« N

¥

her by reason of his or her
official position to disclose
confidential information

acquired by reason of his |
orq her offi}c,:ial position.” Mﬂm

- RCW 42.23.070(3)
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AOF: What is i1t?

< Statutory requirement for all quasi-judicial
meetings, hearings and decisions

<Not apply to legislative decisions

<Hearing & decision must (1) be fair in fact;
and (2) appear fair to others

< Jest:

“Would a reasonable person, apprised of the totality of a

member’s personal interest or involvement be reasonably

justified in thinking that the involvement might affect the
member’s judgment?”
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AOF Who does it apply to?
< Only quasi-judicial hearings & decisions (acting like a judge):
< specific parties, property or application
< hearing or other action
< determine rights, duties or privileges of specific parties or property
< Examples of actions/decisions:
Plats (short & full)
Site plans
All permits
Site specific rezones
Variances, SUP’s, CUP’s, MUP’s, etc.
Other Q.J. development applications and projects
< Examples of decision-makers:
City council members
Planning commission members
Board of Adjustment members
Hearing Examiners
Permit staff
Other decision-making boards and commissions
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AOF: Prohibited acts

< Prejudgment, bias or appearance of partiality
< Business relationships

< Soclal relationships

<Marital relationships

< EX-parte communications with proponent or
opponent

< Conflicts of interest, proximity to project, etc.
<Membership In organizations
< Personal benefit/detriment

«Hostile, rude or antagonistic comments or
actions

Walter, COBI - Land Use Roles
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- AOF: EXx parte contacts

<The rule: No ex parte contacts with
opponents or proponents during pendency of
guasi-judicial action

<Applies even where no formal application
submitted, if decision-maker has knowledge
of application or potential plans, etc.

<|f violated: disclose substance of the
communication on the record and offer
rebuttal
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AOF: Disclosure and walilver

+BIG RULE: If in doubt, disclose!

<Make disclosure at earliest opportunity, ON
THE RECORD
<Disclose all important details
<  Who, what, when, where, etc.
< Have pre-prepared disclosure statement

<|f no objection at time of disclosure, later
objections/challenges are WAIVED

Walter, COBI - Land Use Roles ‘“i“iwf 08-27-18



AOF: Conseguences
< |nvalidation. Action is null and void

< Potential claims:
< To City

< To individual violator

<May provide evidence of arbitrary and
capricious action or decision

< Potential attorneys’ fees
< Other impacts to city:
< Embarrassment
< Loss of public confidence

Walter, COBI - Land Use Roles N\ ~Z 08-27-18 46
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AOF. How to comply

< Be aware of AOF, no bias, and disclosure obligations
and comply with them.

< If possible — avoid communications on pending or
forthcoming applications up front

< Rule if violation: DISCLOSE, DISCLOSE, DISCLOSE!

< Think of consequences to your city and the process
— not of just yourself

< Steps to compliance:
< #1 — Disclose
< #2 —If challenged, step down and leave the room
< #3 — Continue the hearing, or — if necessary
< #4 — Cancel hearing and continue/re-start it

Walter, COBI - Land Use Roles N\ N\~ Tl BT L et b
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YES, IT DOES MATTER.

“These are difficult times for %
property owners, community
groups and municipalities, the —
triumvirate involved in every
major land use issue. . . . Peace
may not be at hand, but the
courts and the agencies charged
with applying land use and
environmental regulations have a
responsibility to be even-handed
and balance the competing
concerns.”

The Overlake Fund v. Shoreline Hearings Board,
90 Wn. 2d 746 (1998)
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City Council Study Session Agenda Bill

=

CITY OF
BAINBRIDGE ISLAND MEETING DATE: September 4, 2018 ESTIMATED TIME: 5 Minutes

AGENDAITEM: (8:05 PM) Lodging Tax Advisory Committee Appointment - Mayor Medina,

STRATEGIC PRIORITY: Good Governance

PRIORITY BASED BUDGETING PROGRAM:

AGENDA CATEGORY: Appointment PROPOSED BY: City Council

RECOMMENDED MOTION:

I move to confirm the appointment of John Dinsmore to the Lodging Tax Advisory Committee, to serve as a
lodging representative for a term ending upon completion of the 2019 funding cycle recommendations.

SUMMARY:

In June, 2018, the City Council appointed four members to the Lodging Tax Advisory Committee ("LTAC") to
participate in reviewing proposals for the 2019 LTAC funding cycle. One of the members could no longer serve
on the committee, which created a lodging representative vacancy.

The City received two applications. The applicants were reviewed by Councilmembers Matthew Tirman (LTAC
Chair) and Rasham Nassar (LTAC Co-Chair) and their recommendation is that Mr. Dinsmore's application be
forwarded to Mayor Medina for consideration and appointment.

This appointment will fill the vacancy with an eligible lodging representative and will allow the committee to
proceed in its work as scheduled.

FISCAL IMPACT:

Amount:

Ongoing Cost:

One-Time Cost:

Included in Current Budget?

BACKGROUND:

ATTACHMENTS:

106



Dinsmore (redacted) - LTAC.pdf

James (redacted) - LTAC.pdf

FISCAL DETAILS:
Fund Name(s):

Coding:
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https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/230732/Dinsmore_-_LTAC__Redacted_.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/230733/James_-_LTAC__Redacted_.pdf

From: noreply@civicplus.com

To: Roz Lassoff
Subject: Online Form Submittal: Citizen Advisory Group Application
Date: Saturday, August 18, 2018 1:52:23 PM

Citizen Advisory Group Application

Step 1

Please complete the form below if you are interested in serving on a committee or
commission. Once completed, this form will become part of the City's Volunteer
Roster. Please note: once submitted, this application becomes a public record.
Your address and contact information will not be shared.

Applicant Name John Dinsmore

Email gm@marshallsuites.com
Phone

Address 350 High School Rd. NE
City Bainbridge Island

State WA

Zip 98110

Current Employer The Marshall

Current Position General Manager

| am interested in Lodging Tax Advisory Committee (Seeking One Lodging
serving on one of the Representative)

following advisory
groups (select all that

apply):
Experience & Qualifications

Have you served on No
any city advisory
groups in the past?

If so, please indicate Field not completed.
which groups:

Please share your With 12 Years Experience in the Hospitality Industry, | believe |
qualifications for this am well qualified to serve in this capacity.
appointment (skills, 108


mailto:noreply@civicplus.com
mailto:rlassoff@bainbridgewa.gov

activities, training,
education) if any:

Please share your 350 High School Rd. NE
community interests

(groups, committees,

organizations) if any:

Feel free to attach your  Field not completed.
resume (optional):

Type the Year 2018

How d|d you hear Other - See below
about the volunteer

opportunity?

Other Jerri Lane

Email not displaying correctly? View it in your browser.
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http://www.bainbridgewa.gov/Admin/FormCenter/Submissions/Edit?id=530&formID=46&submissionDataDisplayType=0&backURL=%2fAdmin%2fFormCenter%2fSubmissions%2fIndex%2f46%3fcategoryID%3d7

From: noreply@civicplus.com

To: Roz Lassoff
Subject: Online Form Submittal: Citizen Advisory Group Application
Date: Monday, August 13, 2018 2:43:37 PM

Citizen Advisory Group Application

Step 1

Please complete the form below if you are interested in serving on a committee or
commission. Once completed, this form will become part of the City's Volunteer
Roster. Please note: once submitted, this application becomes a public record.
Your address and contact information will not be shared.

Applicant Name Brenda James

Email

Phone

Address

City Bainbridge Island

State WA

Zip 98110

Current Employer Bainbridge Lodging Association
Current Position Blogger/Writer

| am interested in Lodging Tax Advisory Committee (Seeking One Lodging
serving on one of the Representative)

following advisory
groups (select all that

apply):
Experience & Qualifications

Have you served on No
any city advisory
groups in the past?

If so, please indicate Field not completed.
which groups:

Please share your | am serving on 2 HOA Boards and 2 nonprofit Boards. | have
qualifications for this been a High School English Teacher in the past and currently still
appointment (skills work as a Substitute Teacher. 110
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activities, training,
education) if any:

Please share your
community interests
(groups, committees,
organizations) if any:

Feel free to attach your
resume (optional):

Type the Year

How did you hear
about the volunteer
opportunity?

Other

Bainbridge Lodging Association North Town Woods HOA
Commodore West HOA Sakai PTO

See attached

2018

City Announcement

Field not completed.

Email not displaying correctly? View it in your browser.
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Experience

Education

Interests

Volunteer

Brenda James

1997-2000 Central Oahu School District Honolulu, HI
Teacher

Created Lesson Plans.

Managed classes of up to 35 students.

Collaborated with other teachers to decide on curriculum.

Implemented curriculum and lesson plans.

2001-2008, 2013-present Bainbridge Island School District Bainbridge Island, V
Substitute Teacher

Implement lesson plans.

Manage classes of up to 35 students.

2004-2009 Caffe Vita Coffee Roasting Company  Seattle, WA
Merchandising Manager

Collaborated with grocery managers on ordering coffee.

Delivered and merchandised coffee.

Promoted and demonstrated coffee.

1986-1990 University of Washington Seattle, WA
B.A., Psychology.
1995-1997 Chaminade University Honolulu, HI

Secondary Education Certificate, English

Boating, biking, travelling, writing

1993-1995  Friendship Services  Vallejo, CA

1997-2000  Volunteer Guardian Ad Litum  Honolulu, HI

2005-Present Interfaith Volunteer Caregivers Bainbridge Island, WA
2016-Present PTO Board, Ordway Elementary School Bainbridge Island, WA
2011-Present  Board of Commodore West HOA  Bainbridge Island, WA
2016-Present Board of Kitsap Rescue Mission Bremerton, WA

2015-Present Board of Bainbridge Island Little League Bainbridge Island WA

112



\ City Council Study Session Agenda Bill

CITY OF
BAINBRIDGE ISLAND MEETING DATE: September 4, 2018 ESTIMATED TIME: 30 Minutes

AGENDAITEM: (8:10 PM) Funding Mechanism for City's Public Art Program and Funding Request from Arts
and Humanities Bainbridge (AHB) - Executive,

STRATEGIC PRIORITY: Healthy and Attractive Community

PRIORITY BASED BUDGETING PROGRAM:

AGENDA CATEGORY: Discussion PROPOSED BY: Executive

RECOMMENDED MOTION:
Discussion

SUMMARY:

To discuss whether to change to a "fixed funding" mechanism for the City's annual financial support for the
Public Art Program. To receive and discuss a request from Arts and Humanities Bainbridge (AHB) for City
funding for AHB's administrative support of the Public Art Committee.

FISCAL IMPACT:

Amount:
Ongoing Cost:

One-Time Cost:

Included in Current Budget?

BACKGROUND: Please see attached briefing memo from City staff, which includes the December, 2017,
recommendation from the City Council Ad Hoc committee.

Please see attached materials provided by Arts and Humanities Bainbridge (AHB) and the Public Art Committee
(PAC).

ATTACHMENTS:
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PAC Proposal Slides 8.7.18.pdf

PAC Background Narrative 8.6.18.pdf

Appendix - PAC Proposal 8.7.18.pdf
FISCAL DETAILS:

Fund Name(s):

Coding:
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CITY OF
BAINBRIDGE ISLAND

MEMORANDUM

DATE: 8/28/2018

ToO: City Council
Doug Schulze, City Manager

FROM: Morgan Smith, Deputy City Manager

SUBJECT: Requests Related to the City’s Public Art Program

The purpose of this study session discussion is to review two aspects of planning for the City’s Public Art
Program. Council feedback will be used to inform the 2019-2020 Biennial Budget. This discussion
follows evaluation completed by a City Council Ad Hoc Committee (Roth, Townsend and Scott) during
2017 (see attached memo for the Council Ad Hoc Committee’s recommendation from December, 2017).

The current estimate for the City’s Public Art Subfund at year-end (12/31/18) is $91,000.

A. City funding to support the Public Art Program

Currently, the City applies a formula as part of each year-end close-out to calculate an amount of
funding that is transferred from the General Fund to the Public Art Subfund. This methodology is
described in BIMC 3.080.020(C). In 2017, City staff and the Ad Hoc Committee members reviewed
the problems with this methodology:

e It does not allow for long-range planning, as the amount of the fund transfer varies significantly
from year to year,

e |t does not allow for community insight into the level of City support for the Public Art Program,
since the fund transfer occurs outside of the City budget process, and

e Due to the complexity of the calculation methodology, it is cumbersome for City staff to
complete the annual calculation.
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The Council Ad Hoc Committee concluded that a “fixed funding” approach would be preferred in
order to improve visibility for the City’s financial support of the Public Art Program, and to improve
long-range planning for the program. That recommendation was presented to the Public Art
Committee (PAC) in November, 2017 with a request for PAC’s feedback. The PAC has recently
indicated it is supportive of moving to a fixed annual amount of funding.

If City Council supports this change in the funding methodology, the next steps would be:

1. Determine a level of funding for 2019-2020 Biennial Budget. PAC proposes $84,000 per
year, with annual escalation equal to CPI.
0 Previous Council discussion (during 2015) focused on an annual contribution range of
$30,000 -$60,000.
0 Average annual contribution since funding was reinstated, using the current
methodology, has been approximately $24,000.

2016 Funds 2017 Funds 2018 Funds
$ 7,359 S 18,040 $45,536

0 The City’s existing art portfolio continues to age, and requires annual maintenance and
repairs of roughly $5,000 - $10,000 per year.

0 Continuation of the Something New rotating art displays may require recurring funds for
annual administration and management. Budget for these items for the pilot year
(2018) was $12,500. PAC has not yet presented City Council with a formal
recommendation/request for continuation of this project, but is expected to do so.

0 Remaining funds are available to support new public art projects, such as the Tribute
Baskets at Waypoint Park.

0 Other significant City community service programs (human services, cultural funding,
economic development) do not provide for automatic escalation in funding. Instead,
City Council establishes budgets for these items as part of budget development in each
biennial. Adopting an automatic escalation for Public Art Program funding is not
recommended by City staff.

2. Amend BIMC 3.80.020(C). This Code section describes the current year-end calculation that
is used to determine annual funding for the Public Art Program. Staff can develop an
amendment to reflect the change to a provide Public Art Program funding through the City’s
biennial budget process. This Code amendment would be provided to City Council for
consideration before the end of 2018, so that it could be implemented for 2019-2020.
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B. Arts and Humanities Bainbridge (AHB) proposal to provide administrative support to the
Public Art Committee.

The Public Art Committee has a different structure from other City advisory committees and is
not, technically, a City committee and members are not appointed by the City Council. Instead,
the long-standing practice is for Arts and Humanities Bainbridge (AHB), a 501(c)(3) non-profit, to
recruit and appoint PAC members and for the PAC Chair to be a member of the AHB Board.

PAC members meet monthly at the AHB offices. Administrative support for these meetings and
other PAC tasks is provided by AHB staff. This arrangement grew out of AHB’s previous role as
the City’s “designated agent” for Cultural Element Implementation. As part of the City’s recent
Comprehensive Plan Update, the City eliminated this designation (BIMC 2.42 and BIMC 3.82
were rescinded in March, 2017).

AHB proposes annual funding from the City of $24,000 as fees to continue their administrative
support of PAC. If the City wishes to continue to have PAC structured as a separate, external
committee, it may be reasonable to provide AHB (or another source) with financial support to
perform administrative tasks on behalf of PAC. As a point of reference, $2,000 per month
represents approximately 16 hours per week of staff time (assuming $30 per hour), or 8 days
per month of staff support.

Unlike most administrative/operational issues, the decision whether to provide an outside
organization with management fees related to Public Art, and if so how much, is one that City
Council must decide per the City’s Municipal Code:

BIMC 3.080.040 Management
The city’s public art works program shall be managed as directed from time to time by the
city council. To the extent that any portion of the management is delegated to a private
entity, such management shall be in accordance with a written agreement approved by the
city council.

If City Council supports AHB’s request for funding to provide administrative support for PAC, the
next steps would be:

1. Determine the level of funding for 2019-2020 Biennial Budget. PAC proposes $24,000
per year.

2. Determine the source of funding for PAC administrative support. Since this expense is
fully related to the Public Art Program, staff recommend that any expenditure should be
budgeted as an expense for the Public Art Subfund.

3. Execute a professional services agreement. Staff can develop a professional services
agreement to capture the scope of work for AHB’s services. This agreement can be
provided to City Council for consideration before the end of 2018, so that it can be
effective January 1, 2019.
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CITY OF
BAINBRIDGE ISLAND

MEMORANDUM

Date: 12/12/2017

To: City Council
Doug Schulze, City Manager

From: Cultural Element Funding Ad Hoc Committee:
Councilmembers Wayne Roth, Michael Scott, and Roger Townsend

Subject: Proposed Change in Funding Mechanism for City’s Public Art Program

Ad Hoc Committee Scope of Work:

1. To consider the Cultural Element Implementation Funding provided in the City's 2017-18
Budget ($150,000 annually). To provide City Council with a proposal that identifies goals for
these funds, a process for distribution, and a process for reporting on the use and impact of
these funds.

Result: A new, two-year funding process was proposed by the Ad Hoc Committee and approved
by City Council in July, 2017. A new citizen advisory committee was established, and an RFP was
issued in the Fall to solicit community proposals for 2018-19 activities. The advisory committee
has delivered a funding recommendation to the City Council for consideration and approval
before the end of the year.

2. To consider whether the City should identify a "designated agent" for Cultural Element
Implementation.

Result: As part of the City’s Comprehensive Plan Update, the City rescinded BIMC 2.42 and BIMC
3.82 in March, 2017.

3. To consider the City's Public Art Program and propose to City Council any recommendations
related to funding, structure, and administrative support for this program that may be
appropriate in light of #1 and #2 above.

Result: Please see recommendation below to revise BIMC 3.80.020(C) to establish a fixed
funding mechanism for the City’s Public Art Program.

118



December 12, 2017

Background:

In 2015, City Council reinstated a funding mechanism for the Public Art Program that applies a 2% rate
on eligible capital expenses. This mechanism is described in BIMC 3.80.020.

This funding mechanism generated roughly $7,000 in funding from 2015 capital projects, and $18,000 in
funding from 2016 capital projects. It is, however, a somewhat cumbersome method that adds
complexity for both Finance and Public Works staff in project planning and year-end close out. This
approach also results in a funding stream that is not possible to forecast with much accuracy, and has a
high degree of variability from year-to-year.

Another option the City considered in 2015 was to provide a fixed amount of funding each year. This
would eliminate the additional internal administrative effort, and would provide the Public Art program
with a stable and predictable level of funding. This approach would also make the City’s financial
support for the Public Art program more transparent and visible to the community, as it would be
presented as a specific line item with the Community Services — Public Art section of the City’s annual
budgets.

Recommendation for Fixed Annual Funding

To implement a fixed amount of annual funding, the City Council would need to approve a revision to
BIMC 3.080.020 to remove the description of the current percentage mechanism. This section could be
replaced with language that reflects Policy 1.2 of the Cultural Element of the Comprehensive Plan, for
example:

“The City will provide financial support for the arts and humanities through the City’s biennial
budget process.”

In 2015, the City considered scenarios for fixed annual funding in the range of $30,000 - $60,000
annually. For major facilities projects (like City Hall renovations or a new Police/Court building), the
BIMC 3.80.020(D) identifies a process through which Council can also consider making an additional,
one-time allocation as part of the planning for the facility and decisions about the placement and type of
public art, integrated art elements, etc..

If additional project-specific expenditures were anticipated for major facilities, an annual allocation the
lower end of the range may be appropriate. If the City’s intent was, instead, to use annual allocations to
accumulate a fund balance over time —in a sense, to “save up” for larger public art projects — then an
annual allocation at the higher end of the range may be appropriate. During budget development for
the City’s next biennial budget (2019-20), the City Council could establish an appropriate amount of
annual funding for the Public Art Program for 2019 and 2020.

When a fixed funding option was discussed in 2015, members of the Public Art Committee (PAC)
expressed their preference for a percentage mechanism rather than a fixed amount. If the City wishes
to reconsider a fixed funding mechanism, it will be important to discuss this topic with the PAC
members, and to determine whether they have ongoing concerns. In late November, the Ad Hoc
Committee met with representatives of Arts and Humanities Bainbridge (AHB) and the PAC Chair to
present this proposed approach and to solicit feedback.
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HOW COBI AND PAC WORK TOGETHER
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PUBLIC ART FUNDING HISTORY

Year (beg balance) from COBI Expenditures Compensation

2010 $ 267,108 $ 44,415 $17,748
2011 $ 208,493 $ 0 $ 51,945 $ 16,000
2012 $ 155,111 $0 $ 2,700 $0

2013 $161,512 $0 $0 $0

2014 $ 166,364 $0 $ 18,887 $ 16,065
2015 $133, 552 $7.,996 $ 13,881 $ 23,352
2016 $104,316 $ 18,622 $ 24,690 $ 6,000 *
2017 $ 100,073 $ 45,500 $ 22,680 $ 24,000 **
2018 $79.862 TBD $9.759 $0
2019 TBD TBD $25,280 TBD

*Administrative Compensation funded through COBI General Operating Fund
** 2017 Administrative Comp included Cultural Element Support and PAC Administration

Complete History for Public Art Funding, 1999 —present included in appendix.
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THE PUBLIC ART COMMITTEE
PROPOSED FUNDING MODEL

Funding Category Funding Details

Capital Project Art New Art Acquisition
Fund** e.g. “Something New” & Tribute
Baskets (Waypoint Park)

Existing Portfolio Restoration
Maintenance / Recommendations and
Decommissioning* Decommission plans
e.g. Gayle Bard Topiary
PAC Administration* PAC Committee Work

Program Administration
Advisory & Preservation Services
Project Management

Total Requested
Annual Allocation

* General Fund Support
**To be adjusted for future CPI

Initial
Annual
Allocation

$50,000

(minimum)

$10,000

$24,000

$84,000

COBI General Fund
and PAC Funding

$ 84,000

BCOBI General Operating Fund
BPublic Art Funding
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BAINBRIDGE

Arts & Humanities

| PROGRAM

To: City of Bainbridge Island City Council Members

From: Public Art Committee (PAC)

Re: Public Art Committee Background for presentation to City Council
Purpose:

The purpose of this document is to provide the Bainbridge Island City Council members
with some core information about the Public Art Committee, its history, what it does
and how it has historically been funded. This is a supplement to the presentation we
will be making at the City Council meeting.

Background

Historical Support for Public Art
COBI and the community on Bainbridge Island have a long history of supporting public
art. Itis included in the Bainbridge Island’s Municipal Code (BIMC 3.080.010).
“It is the policy of the city to further the inclusion of art in public places in the city in
order to better enhance the spirit and sensibilities of its citizens.”

Public Art is identified in Goal CUL 5 of the Cultural Element of the City of Bainbridge

Island’s Comprehensive Plan, adopted by COBI in 1998 and later updated in 2016.
“Create a stimulating visual environment by promoting public arts and providing
stewardship for the city’s public art portfolio.”

The Public Art Committee and its Governance
» The Public Art Committee (PAC) is a volunteer committee of members.

» Its members are dedicated to enhancing Bainbridge Island’s public spaces by
curating new pieces and being the stewards of COBI’s public art portfolio.

» PAC recruits, nominates, interviews and selects new potential members by a vote
of the current PAC membership for recommendation to Arts & Humanities
Bainbridge (AHB).

» Recommended members, are approved by the AHB board by majority vote.

» PAC members identify and consider new public art projects, programs or
acquisitions. If a project or proposal is approved by PAC a presentation and 128
proposal is made to the City Council for public community discussion. Following
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the discussion, the City Council can approve or deny the project, program or
acquisition.

» Once approved, PAC provides the project leadership in collaboration with COBI
including; liaison with artist(s), identification of location(s), design consultation,
maintenance of archival information for artist agreements and maintenance
plans, public relations, marketing and event planning and management for the
artist and installations.

» Advise the City on maintenance of the existing permanent portfolio.

» PAC currently has 8 members and meets monthly at AHB’s office.

PAC Recommends the following:

Public / Private Partnership for Managing Public Art

Communities around the country operate with Public / Private Partnership models for
managing public art portfolios. Some of the activities this allows include:

* Acceptance of cash and in-kind donations

* Acceptance of art for immediate resale (non-municipal process)

* Selection process without the requirement of public meetings

* Opportunities for independent funding for Public Art, leveraging public
commitments

Historical Perspective

Arts & Humanities Bainbridge, formerly Bainbridge Island Arts and Humanities Council,
was designated as the official body of the City empowered to act on all matters
pertaining to the implementation of the goals and policies of the Cultural Element of the
Bainbridge Island Comprehensive Plan in 1992. Since that time, AHB has continued to
act as the administrative support for PAC.

AHB supports PAC and COBI’s Public Art Program by providing the following scope of
services. This is a highly collaborative effort that includes COBI City Council, City Staff,
PAC members, News Media, Artists, Various Contractors and Vendors in support of the
Bainbridge Island Public Art Program.
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SCOPE OF SERVICES
Provided by PAC and supported by AHB Administration:

1. Program Administration:

Create and innovate new public art programs. Initiate art projects and acquisitions,
research and advise on site selection and artists, oversight of jury selections,
financial monitoring, public art inquiries, advocacy and community engagement
activities.

2. Advisory Services:

Plan, manage and advise for restoration, preservation, maintenance and / or
decommissioning of public art within the existing public art portfolio.

Review and coordinate on key policy topics, supporting City’s annual budget
development, provide work plans and timelines annually for ongoing and upcoming
public art projects.

3. Preservation Management:

Liaison with over 25 artists with existing installed public art pieces. Review and
collaborate with artists on needed preservation or decommission plans to provide
recommendations to COBI.

4. Project Management:

Oversee the design and implementation of art installations. Partner with COBI,
where the City staff provides construction and engineering support, to complete
artist contracts, site selection and logistics, monitor progress, timelines, and project
budgets, communicate with artists and manage publicity events for new projects.

A SEPARATE PUBLIC ART FUND ACCOUNT

Today the Public Art Program is funded through the general fund. A periodic
contribution is made to the fund. The fund contribution is determined by calculating 2%
of COBI’s construction expenses for projects approved in the City’s Capital Improvement
Plan (CIP).

This fund is managed and administered by COBI. It is used to pay for specific project
expenses, including selection, installation, regular maintenance and major restoration of
the actual artwork.

AS it exists today, PAC’s work, including project support and execution, is NOT funded
through this mechanism.
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PAC Administrative Support

The following services describe the work performed by AHB staff and are needed for the
management and to support the work of the Public Art Committee:

Coordinate programs:
Prepare meeting agendas, record and distribute meeting minutes, conduct public
art research, and coordinate ongoing PAC program project requests

Public Communication:
Create and publish marketing and promotional communications, coordinate with
City staff regarding press releases, maintain PAC web page on AHB site,
collaborate with development and maintenance of COBI’s Public Art Program site,
and update social media with PAC activities

Administration:
Coordinate with PAC Chair in leadership to committee members, provide
oversight of PAC financials, ongoing work plans, timelines and PAC’s advocacy
and community involvement activities

Event Planning
Plan, coordinate and execute publicity and promotional events for new public art
celebrations and for ongoing appreciation of PAC and public art support

Other Public Fund Raising and Gift Coordination
Meet and collaborate with private donors to create funding opportunities in
support of public art projects and coordinate with local service contractors for in-
kind time and material donations
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