
I. MEETING COMMENCES 
Roll Call 

II. MINUTES APPROVAL

IIa.. Minutes Approval for June 23, 2021 Meeting

III. INFORMATION EXCHANGE

 1. Election of Officers
2. Adopt 2022 Calendar

IV. NEW BUSINESS: PUBLIC HEARINGS

 Trofatter Variance: (Cancelled 9-22-21)

To consider a hardship variance in the shoreland zone for a front setback reduction for a car port
addition on a existing detached garage .  Frederick P. Trofatter, 19 Qualey Road, Tax Map 32,
Lot 304-40, located in the Limited Residential and Lake Zoning Districts that requires a Fifty
(50) foot Front(s), and Fifty (50) foot Rear setbacks.

 31 Main Street Variance:

To consider a practical difficulty variance for relief for lots size standard requirements for two
principle uses. Kurt T. Johnson Sr, 31 Main Street, Tax Map 35 Lot 403-26, located in Village
Center Proper zoning district. Village Center Proper district requires 20,000 sq ft per principle
use.

V. ADJOURNMENT 

 
 

TOWN OF GRAY
ZONING BOARD OF APPEALS
AGENDA • OCTOBER 27, 2021

Zoning Board of
Appeals Regular
Meeting

Online via Zoom
https://us06web.zoom.us/j/83404387987

7:00 PM

 

 

 

 

 

 

 

 

 
* The Town of Gray is an equal opportunity employer and complies with all applicable equal access to
public accommodations law. If you are planning to attend a Town Council or Town committee or board
meeting and need assistance with a physical disability, please contact the Town Manager’s office at
least 48 hours in advance of the meeting to have the Town assist you. 657-3339. TTY 657-3931.
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Town of Gray

Zoning Board of Appeals Minutes

June 23, 2021
Regular Meeting Henry Pennell Municipal Complex 7:00 PM

24 Main Street, Gray, ME 04039

Town of Gray Page 1 ZBA Minutes June 23, 2021

I. Meeting Commenced at 7:00 p.m.

Attendee Name Title Status Arrived
Brad Fogg Chair Present
Lena Reichardt Vice Chair Present
John Swiger Board Member Present
Joshua Sibert Board Member Present
Scott Dvorak Code Enforcement Officer Present

This meeting was held virtually.

II. Minutes Approval

a. Zoning Board of Appeals - Regular Meeting – May 26, 2021

MOTION: To approve the Minutes of the May 26, 2021 meeting.

RESULT: APPROVED [UNANIMOUS]
MOVER: John Swiger, Board Member
SECONDER: Lena Reichardt, Vice Chair
AYES: Fogg, Reichardt, Swiger, Sibert

III. New Business: Public Hearings

      DeRice Variance Request

Andrew DeRice and Julie DeRice are requesting a variance (shoreland) for a front setback 12.5 ft. 
reduction for a 24’x26’ garage at 164 Lyons Point Road Tax Map 40, Lot 315-43, located in the 
Limited Residential (Shoreland) Zoning District. The front setback in Limited Residential (shoreland) 
Zoning District is twenty-five feet (25’).

RESULT: REMOVED FROM TABLE [UNANIMOUS]
MOVER: Lena Reichardt, Vice Chair
SECONDER: Joshua Sibert, Board Member
AYES: Fogg, Reichardt, Swiger, Sibert

3



Minutes Zoning Board of Appeals June 23, 2021

Town of Gray Page 2 ZBA Minutes June 23, 2021

Julie DeRice wanted to make sure, due to Lena Reichardt leaving the prior meeting due to technical difficulties, 
that Lena Reichardt was all set and understood the situation. Lena Reichardt confirmed she had reviewed the 
minutes of the meeting and felt ready to proceed.

Brad Fogg said the applicants had submitted a supplemental statement dated June 7th regarding reasonable return 
(criteria a).

Julie DeRice said she also addressed criteria c) and d) in the supplemental statement. She also submitted a 
revised plot plan showing the permissible 12x48 building. She sought out definitions of hardship and stated a 
hardship to her may not be a hardship to someone else and vice-versa. She stated this is a hardship for them 
because they don’t have safe storage for personal belongings and their automobile. She said their auto has 
received damage. She also said everyone in the neighborhood has a minimum of a two-car garage and she feels 
this pertains to reasonable return. She said they could not expect to receive a complete reasonable return if a
neighbor were to put a house on the market at the same time as her as she would be at a disadvantage since a 
buyer would want space to store items. She also said the land is sloping and there is no place to safely store items 
without them potentially rolling down the hill. 

Julie DeRice also noted that the garage cannot be built on a concrete slab. A full foundation will be needed for
retaining on one side. She also noted if they were to get an excavator and foundation crew to build a 12’x12’
garage, it wouldn’t be cost effective. She submitted a potential plan for the 12’x48’ size garage. She does not 
want that plan. She also said they would have to cut eight additional mature trees to make space for the 12’ x 48’
design. She reminded the board that DEP does not have interest in this issue.

She had asked Scott Dvorak to research the history of, and reason behind, the changes to the setback from 10’ to 
25’. Scott said Doug Webster had explained that he was one of the Planners at the time when the change was 
made from 10’ to 25’. The primary reason this change was made was due to garages being placed at the 10’
setback, with garage doors facing the road, which resulted in people backing out of their garages into the road
and that created dangerous situations.

Julie DeRice said their garage door would be 90 degrees to the existing driveway. She also measured from the 
nearest front point of the proposed garage to the road and that would be 21 ½ feet.

Julie DeRice researched other cases, most notably 5 Evergreen and 12 Pine Cove Road, and she informed the 
board about those cases when variances were granted. She requested that the board be consistent in decisions and 
noted she has extenuating circumstances and shouldn’t be held to a higher standard than others.

Andrew DeRice commented that in the two situations Julie discussed, the people created their own hardships yet 
received variances. Lena Reichardt noted one or more of the other situations were not hardship variances, so
different criteria was used.

Julie DeRice informed the board that their Portland property is under contract. She said this creates another 
hardship for them as they will have to pay for storage since they will no longer have the Portland location for 
storage.

Josh Sibert questioned Scott Dvorak if the ZBA has the ability to determine reasonable return, if other zoning 
boards use the strict definition, and if the DEP has strong decisions on this situation. He also said he felt that the 
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role of the ZBA is to protect Julie and Andy, especially if the law doesn’t make sense. He asked if there are other 
garages close to the road. Scott Dvorak said the ZBA has the ability to determine reasonable return, but he could 
not comment whether or not other zoning boards use a strict definition. He also said that something as simple as 
a picnic table on the land could create a reasonable return. He said the DEP is not interested in road setbacks in 
this case as this doesn’t pertain to the ecological nature of the lake. Scott Dvorak said there are other garages 
close to the road but explained that some were built before the ordinance, and there are several other aspects that 
dictate why others were allowed; some variances granted before ordinance changes, different people on the 
ZBA, etc.

Lena Reichardt explained the Code Enforcement Office interprets and follows ordinances. The ZBA is to discern 
if the CEO doesn’t interpret the ordinance correctly. She said the ZBA should not grant lots of variances, and 
they should advocate to OAC (Ordinance Advisory Committee) and Town Council to change the ordinance 
when the rules don’t fit situations a great percentage of the time.

John Swiger said he was involved in some of the cases cited. He noted the pitfall of granting variances rather 
than requiring structures to be torn down in the previous cases based on this discussion. He said if someone 
could not build a garage, he would consider a hardship. However, if they cannot build their dream garage, in his 
opinion that is not a hardship.

Lena Reichardt thanked the applicants for their work on addressing the issues as their comments were
compelling and strong. She would like the board to explain to OAC and Town Council the impact of their 
ordinance and suggest changes. She said she is personally more comfortable with that approach than going 
against the ordinance.

Neighbors Doug and Jennifer MacGillivray, and also neighbor Bridge Carpenter, expressed support for the 
original garage request.

Brad Fogg said they also received letters of support. He noted the DEP letter which states that DEP doesn’t have 
a comment on this case. He then shared information from the Maine Supreme Judicial Court regarding the
reasonable return prong of the hardship test. Even if a lot is not buildable, there is a possibility to sell the land to 
someone which would still make a reasonable return (does not have to be a maximum return). He requested that 
at the next board meeting, they discuss making recommendations to the Town Council and OAC about the parts 
of the ordinance which need to be looked at.

Brad Fogg then led the board through the votes on criteria.

a) MOTION: That the land in question cannot yield a reasonable return unless a variance is granted

RESULT: FAILED [1 TO 3]
MOVER: Josh Sibert, Board Member
SECONDER: John Swiger, Board Member
AYE: Sibert
NAYS: Brad, Swiger, Reichardt
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b) MOTION: That the need for a variance is due to the unique circumstances of the property and not
to the general conditions in the neighborhood.

Julie DeRice commented that the site has unique circumstances due to the slope; the property is not flat anywhere. 

RESULT: TIED [2-2]
MOVER: John Swiger, Board Member
SECONDER: Josh Sibert, Board Member
AYES: Fogg, Sibert
NAYS: Swiger, Reichardt

c) MOTION: That the granting of a variance will not alter the essential character of the locality.

Brad Fogg noted the neighborhood would not be impacted as the egress would not be off the road but off the driveway.

RESULT: APPROVED [UNANIMOUS]
MOVER: Lena Reichardt, Vice Chair
SECONDER: Josh Swiger, Board Member
AYES: Fogg, Swiger, Reichardt, Sibert

d) MOTION: That the hardship is not the result of action taken by the applicant or a prior owner.

Brad Fogg said the applicants submitted additional/amended information to say that hardship is a result of change in the ordinance 
between 2008 and 2010.

RESULT: APPROVED [UNANIMOUS]
MOVER: Lena Reichardt, Vice Chair
SECONDER: John Swiger, Board Member
AYES: Fogg, Swiger, Reichardt, Sibert
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MOTION: Andrew DeRice and Julie DeRice are requesting a variance (shoreland) for a front setback 
12.5 ft. reduction for a 24’x26’ garage at 164 Lyons Point Road Tax Map 40, Lot 315-43, located in the 
Limited Residential (Shoreland) Zoning District. The front setback in Limited Residential (shoreland) 
Zoning District is twenty-five feet (25’).

RESULT: FAILED [1 TO 3]
MOVER: Lena Reichardt, Vice Chair
SECONDER: Josh Sibert, Board Member
AYE: Sibert
NAYS: Fogg, Swiger, Reichardt

Brad Fogg explained that if any of the criteria do not pass, the main motion cannot pass. He said he will have 
paperwork done within seven days and that the applicants can appeal the decision.

Prior to amending the meeting, Chair Fogg told the board he is scheduled to attend an MMA event at the end of 
July and will bring this topic to obtain their comments. The board plans to then discuss, at the August meeting, 
this topic and making recommendations to the Town Council. Scott Dvorak mentioned if the board is interested, 
it could be possible to have a representative from the attorney’s office to meet with the board for training. John 
Swiger agreed that the attorneys could provide guidance as these are difficult decisions for the board to make.

Lena Reichardt offered to write a memo advocating for adjustments to this ordinance. Josh Sibert would be 
willing to look it over and suggested it will be more powerful if they all sign it.

Adjournment at 8:24 p.m.

Chair Fogg adjourned the meeting at 8:24 p.m.
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      ZONING BOARD OF APPEALS
2022 MEETING & APPLICATION DEADLINE SCHEDULE

Approved by the ZBA at the 10/27/2021 meeting

MONTH APPLICATION DEADLINE MEETING DATE

January 1-3-2022 1-26-2022

February 1-31-2022 2-23-2022

March 2-28-2022 3-23-2022

April 4-4-2022 4-27-2022

May 5-2-2022 5-25-2022

June 5-27-2022* 6-22-2022

July 7-1-2022 7-27-2022

August 8-1-2021 8-24-2022

September 9-2-2022* 9-28-2022

October 10-3-2021 10-26-2022

November 10-24-2022* 11-16-2022*

December 12-05-2022 12-28-2022*
*These dates have been adjusted to accommodate Holidays
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