
I. MEETING COMMENCES 
Roll Call 

II. MINUTES APPROVAL

a. Minutes Approval for January 26, 2022

III. NEW BUSINESS: PUBLIC HEARINGS

a. 72 Shaw Brook Lane Variance Request:
 

Bryant Wing is requesting a variance for a 10’ reduction to a 50’ front setback requirement for
an existing single-family dwelling located at 72 Shaw Brook Lane, Tax map 14, Lot 21-32-1,
located in the Rural Residential and Agricultural and Stream Protection (shoreland) Zoning
District.

IV. ADJOURNMENT 

 
 

TOWN OF GRAY
ZONING BOARD OF APPEALS
AGENDA • FEBRUARY 23, 2022

Zoning Board of
Appeals Regular
Meeting

Online Via Zoom
https://us06web.zoom.us/j/81882873413 

7:00 PM

 

 

 

 

 

 
* The Town of Gray is an equal opportunity employer and complies with all applicable equal access to
public accommodations law. If you are planning to attend a Town Council or Town committee or board
meeting and need assistance with a physical disability, please contact the Town Manager’s office at
least 48 hours in advance of the meeting to have the Town assist you. 657-3339. TTY 657-3931.
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Gray Zoning Board of Appeals
Minutes from January 26, 2022 Meeting

Meeting held virtually via Zoom link

Attending: Brad Fogg (ZBA Chair), John Swiger (ZBA), Joshua Sibert (ZBA), Lena 
Reichardt (ZBA, joined at 7:18), Martin Meany (TC liasion), Scott Dvorak (CEO), 
Richard Sanborn (applicant), and Doug Webster (Comm Dev, scribe for meeting)

Chair Fogg opened the meeting at 7:01.

Roll call was called. Chair Fogg asked if Doug or Scott had received any correspondence 
regarding Lena's attendance. Both Scott and Doug replied that they had not. Chair Fogg 
announced that the voting members tonight were Mr. Fogg, Mr. Swiger, and Mr. Sibert.
The decision was made to move forward with the meeting with hopes that Ms. Richardt 
would join later.

Chair Fogg stated the first item on the agenda, the minutes from the 10-27-21 meeting. 
He asked if there were any comments or corrections to the minutes. No comments from 
members. Mr. Swiger moved to accept the minutes from the 10-27-21 ZBA meeting as 
written. Chair Fogg seconded the motion. Chair Fogg asked members if there was any 
discussion and then called for a vote. Chair Fogg, Mr. Sibert, and Mr. Swiger all voted in 
favor. The motion carried 3-0.

Chair Fogg asked if there was a motion to open the public hearing for the agenda item. 
Mr. Swiger moved to open the public hearing for the agenda item, seconded by Mr. 
Sibert. Chair Fogg called for a vote on the motion. Chair Fogg, Mr. Sibert, and Mr. 
Swiger all voted in favor. The motion carried 3-0.

Chair Fogg announced the agenda item as it is stated on the agenda. Chair Fogg asked if 
the applicant was present. Richard Sanborn stated that he was attending. Chair Fogg 
asked Mr. Sanborn to outline the relevant history leading to the ZBA application before 
the board.

Mr. Sanborn stated that the setback encroachment appears to have been the result of the 
excavating contractor measuring along the 2 to 3% slope on the property and not 
measuring horizontally per the ordinance requirement. He indicated that he typically has 
the building envelope staked/pinned by at PLS but he did not for this property.

Mr. Sanborn indicated that he was not aware that there was an encroachment until Gray 
assistant CEO George Froehlich was on site for the inspection for the occupancy permit. 
Apparently, CEO Froehlich received a call very shortly (same day of the inspection)
before leaving for the already scheduled occupancy inspection from a mortgage survey 
company indicating the encroachment. A portion of the existing porch is not within the 
setback but 2 and 1/2 feet +/- of the porch is within the 50' front setback from Dutton Hill 
Road. The parcel is a corner lot per the zoning ordinance and as such as two front 
setbacks.
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Chair Fogg asked how the setback was measured. CEO Dvorak stated that excavating 
contractors typically use a tape and follow the profile of the land which appears to be
what happened for this situation. This approach usually works well but apparently did not 
in this instance.

Mr. Swiger asked the applicant why the house was placed so close to the 50' front 
setback. Mr. Sanborn indicated that they had two front setbacks and a small watercourse 
on the parcel and they were trying to balance all of the requisite setbacks for the building 
envelope.

Mr. Swiger moved to approve the practical difficulty variance for Dutton Hill Properties 
LLC for a 4' reduction to a 50' front setback from Dutton Hill Road for the existing 
single-family dwelling located at 104 Dutton Hill Road, as shown on Tax Map 68, Lot 
35-18-9 in a Rural Residential and agricultural zoning district. Seconded by Mr. Sibert.
The main motion to approve the requested practical difficulty was on the table. 

Chair Fogg moved that the requested variance application meets the first practical 
difficulty criteria in "a" (prevailing character of the area). Seconded by Mr. Sibert. Chair 
Fogg asked if there was any discussion or input. Seeing none, he called for a vote. Chair 
Fogg, Mr. Swiger, and Mr. Sibert all voted in favor. The motion carried 3-0.

Chair Fogg moved that the requested variance application meets the second practical 
difficulty criteria in "b" (special screening to separate the property from abutting owners). 
Seconded by Mr. Swiger. Chair Fogg asked for member input. Mr. Sibert stated that it is 
a nice home. Mr. Swiger stated that a 4' variance request is not a significant request given 
the 50' setback. Chair Fogg called for a vote on the motion. Chair Fogg, Mr. Sibert, and 
Mr. Swiger all voted in favor. The motion carried 3-0.

Mr. Sibert moved that moved that the requested variance application meets the second 
practical difficulty criteria in "c" (create drainage, erosion, or flooding problems). 
Seconded by Mr. Swiger.

Chair Fogg noted that Ms. Reichardt has joined the meeting. She indicated that she has 
technical difficulties joining. She stated that the access to her house is on the same road, 
Sashas Way, that she uses to get to her house. She also stated that she believes she can be 
objective and participate as a unbiased ZBA member for the application. 

Chair Fogg asked how long Ms. Reichardt had been viewing the meeting. She replied 
only for a few minutes. Chair Fogg provided an overview of what the board had covered 
for the agenda item and Mr. Sibert indicated that the board was presently deliberating on 
the third criteria.

Doug Webster raised a point of order that the balance of the board should determine if 
Ms. Reichardt should be able to be on the ZBA for this application taking into account
the proximity of her property and her statement that she can be unbiased. Chair Fogg, Mr. 
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Sibert, and Mr. Swiger all indicated that they agreed that Ms. Reichardt could be on the 
ZBA for the application. 

Ms. Reichardt indicated that she has some concerns regarding the possible precedence 
regarding the excavating contractor, who was hired by the applicant (Dutton Hill 
Properties LLC), regarding meeting practical difficulty standard "c" reading as follows: 
the practical difficulty is not the result of action taken by the petitioner or prior owner. 
She questioned if the excavating contractor were considered to be the petitioner, given 
that the excavating contractor had been hired by the petitioner, which could have a 
bearing on meeting this particular practical difficulty threshold. 

Mr. Sibert suggested that the board should not be more stringent with the applicability of 
the practical difficulty thresholds. If there is a gray-area question, it would seem that the 
board should decide in favor of the applicant. Ideally, the thresholds and their meaning 
should be as clear as possible.

Ms. Reichardt stated that it is her understanding that there is case law indicating that 
contractors hired by the petitioner are considered to be petitioner for the purposes of 
applying variance thresholds. Mr. Sibert indicated that he would like to see examples of 
the situations that Ms. Reichardt is mentioning.

Ms. Reichardt indicated that moving forward with possible future applications that it 
seems relevant to look into any applicable case law. She does not want to set a precedent 
with regards to the boards interpretation for this particular application. Mr. Sibert pointed 
out that there are possibly significant financial implications for this application for both 
the seller and the buyer.

CEO Dvorak suggested that it may be prudent for the Town to consider an ordinance 
change that would require that a PLS demarcate the building envelope to avoid situations 
such as the present application. He noted that he has noted that the timing of mortgage 
inspections has changed from towards the beginning of the building process (i.e. footings 
and/or foundation) to later in the process (near completion). Ms. Reichardt pointed out 
that mortgage inspections are done by lending institutions to protect their investment.

Mr. Swiger noted that the Town's zoning ordinance does not have an on-point definition 
of a "petitioner". He believes that in the absence of specific language that the default 
position should be in favor of the property owner. He endorses the recommendation that 
the Planning Board and/or Town staff review the possible ordinance change regarding 
pinning of the building envelope. He requests input from the Town's legal counsel 
regarding case law and what party/parties constitute the petitioner.

Mr. Sanborn reminded the board that he has a buyer and does not want to lose this party.

Ms. Reichardt commented that the excavating contractor did a good job with the site and 
that it functions very well as currently developed. It is her impression that the contractor 
is well experienced with site work. 
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Mr. Sibert, who made the motion on the table for approving "c" asked the Chair for a 
vote on the motion on the table. Chair Fogg called for a vote on "c". Chair Fogg, Mr. 
Sibert, Mr. Swiger, and Ms. Reichardt all voted in favor. The motion carried 4-0.

Ms. Reichardt moved that moved that the requested variance application meets the fourth 
practical difficulty criteria ("d", no other feasible alternative is available to the petitioner).
Seconded by Mr. Sibert. Chair Fogg asked if there was any board input or discussion. 
Seeing none, he called for a vote. Chair Fogg, Ms. Reichardt, Mr. Swiger, and Mr. Sibert 
all voted in favor. The motion carried 4-0.

Chair Fogg moved that the requested variance application meets the fifth practical 
difficulty criteria ("e", granting of the variance will not unreasonably affect the natural 
environment). Seconded by Ms. Reichardt. Chair Fogg asked if there was any board input 
or discussion. Seeing none, he called for a vote. Chair Fogg, Ms. Reichardt, Mr. Swiger,
and Mr. Sibert all voted in favor. The motion carried 4-0.

Ms. Reichardt moved that the requested variance application meets the sixth practical 
difficulty criteria ("f", subject parcel not located in whole or in part in the shoreland 
zone). Seconded by Mr. Sibert. Chair Fogg asked if there was any board input or 
discussion. Seeing none, he called for a vote. Chair Fogg, Ms. Reichardt, Mr. Swiger, and 
Mr. Sibert all voted in favor. The motion carried 4-0.

Mr. Swiger moved to vote on the main motion: to approve the practical difficulty 
variance for Dutton Hill Properties LLC for a 4' reduction to a 50' front setback from 
Dutton Hill Road for the existing single-family dwelling located at 104 Dutton Hill Road, 
as shown on Tax Map 68, Lot 35-18-9 in a Rural Residential and agricultural zoning 
district. Seconded by Mr. Sibert. The main motion to approve the requested practical 
difficulty was on the table. 

Chair Fogg moved to amend the main motion by adding the following language: "This 
decision of the Zoning Board of Appeals shall not be precedent setting for future similar 
appeals resulting from miscommunication and/or errors in measurement." Seconded by 
Ms. Reichardt. Chair Fogg asked if there was any board discussion or input regarding the 
proposed amendment to the main motion. Seeing none, he called for a vote on the 
amendment to the main motion. Chair Fogg, Ms. Reichardt, Mr. Swiger, and Mr. Sibert 
all voted in favor. The motion to amend the main motion carried 4-0.

Chair Fogg called for a vote on the main motion as amended: To approve the practical 
difficulty variance for Dutton Hill Properties LLC for a 4' reduction to a 50' front setback 
from Dutton Hill Road for the existing single-family dwelling located at 104 Dutton Hill 
Road, as shown on Tax Map 68, Lot 35-18-9 in a Rural Residential and agricultural 
zoning district. This decision of the Zoning Board of Appeals shall not be precedent 
setting for future similar appeals resulting from miscommunication and/or errors in 
measurement.
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Chair Fogg asked if there was any input from the board or any party regarding the main 
motion as amended. Seeing none, he called for a vote on the main motion as amended.
Chair Fogg, Ms. Reichardt, Mr. Swiger, and Mr. Sibert all voted in favor. The main
motion, as amended, carried 4-0.

Mr. Sibert expressed appreciation for the boards discussion and thorough deliberations 
for the application. He recommended that the Town seriously consider requiring that 
building envelopes be required to be pinned/staked to avoid such situations. Ms. 
Reichardt suggested that perhaps there should be different thresholds for different types 
of projects/applicants.

Mr. Sanborn indicated that he had talked with assistant CEO Froehlich this afternoon
(day of the meeting, 1-26-22) regarding the next steps and requisite timing. Mr. Sanborn
stated that they tentatively have a closing set for this coming Monday 1-31-22. Mr. 
Sanborn said that the variance needs to be recorded at the registry in order for the 
certificate of occupancy (c/o) to be issued by the Town. The c/o is necessary for the 
closing.

CEO Dvorak said that the Town staff will do what it can to meet the desired timeline but 
that there are many important details that need to be addressed. There are reasons that it 
takes time for all the steps and to ensure that they are completed properly.

Ms. Reichardt moved to adjourn the meeting. Mr. Sibert seconded. Chair Fogg called for 
a vote. Chair Fogg, Ms. Reichardt, Mr. Swiger, and Mr. Sibert all voted in favor. The 
motion carried. 

The meeting was adjourned at 7:51 P.M.

Note: These minutes drafted and submitted by Doug Webster, Community Development 
Department.
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