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Per GML 239-m and .n FINAL AcTIoN REPORTS ARE
REQUIRED TO BE SUBMITTED WITHIN THIRTY DAYS
AFTER FILING
Complete the local agency final action box, add the local file
number, include any required submittals, and sign the form

Name of Project:
UCPB Decision:

Kingstonian Development Group, LLC

Required Modifications

Referral Number: 2019159

Kingston City

Local Governing Body

Zoning Map Amendment

Kingstonian Development Group, LLC

9-21 Nofth Front Street

Petition to expand the Mixed-use Overlay District
to a 0.313 acre parcel

Required Submittals:
Within thirty days after final action, the referring body must file a
report of the final action it has taken with the UCPB. A referring body
that acts contrary to a recommendation of modifications or
disapproval of a proposed action shall set forth the reasons for the
contrary action in such report attached to this form.

Local File Number:

Municipality:

Referring Agency:

Type of Referral:

Name of Applicant:

Project Location:

Description:n Required Submittals Attached

! Resolution Attached

LocalOfficer:

Date:

Local Agencv Final Action:

E Approve Disapprove E

¡ yelg¡ Yes: [- ¡¡o' f
E County Planning Board Decision -

Reviewed no County lmpact

E Concurs with County Planning Board
Modifications or Disapproval

E Contrary to County planning Board
Modifications or Disapproval (see
required submittals if checked)

- For Ulster County Planninq Board Use Only ^,

Local Board Decision:

Return Form to:
Referral Officer
Ulster County Planning Board
Box 1800 Klngston, N.Y.12402

Need Help? Telephone: 340-3340

Fom Rcvised 09¿6¿000 UCPB

Original Date Received:

Original Review Date:

Final Action Date Received:

Status:

91312019

914120t9

Reviewed

UCPB Date Stamp
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RETERRAL RESPO]VSE
ULSTER COUNTY PLANNING BOARD

General Municipal Law of New York State
Article 128
Sections 239-1 and 239-m Referral Number 2019159

Municipality
Referring Agency

Type of Referral

Kingston City
Local Governing Body

Zoning Map Amendment

Local File Number

Name of Applicant Kingstonian Development Group, LLC

Name of Project Kingstonian Development Group, LLC

Project Location 9-21 Nofth Front Street

Description Petition to expand the Mixed-use Overlay District to a 0.313 acre parcel

UCPB on Required Modifications

See Attachments M Referral Officer ê
Represent¡ng the Ulster Board

Date Received

Date Reviewed

Form Date

Status

91312019

9l4l20Le

9lsl20L9

Reviewed
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flsterCounw
PlanningBoard'

Dennis Doyle, Director

RECOMMENDATION
James L. Noble, Jr.

Common Council
420 Broadway
Kingston, N.Y. 12401

REFERRAL NO:
DATE REVIEWEÐ:

2019-159
s/4/2Ot9

Re: Kingstonian Development Group, ILC - Zoning Map Amendment

Summary
The applicant has petitioned the City of Kingston to extend the City's Mixed-Use Overlay D¡strict to a 0.3L3-
acre parcel located to the north of its exísting northern boundary at 9-2! North Front Street. The request is

directly related to the applícant's current application for a mixed-use development. which includes a proposed
hotel, market-rate apartments, parking garage, and retail and commercial spaces. The project also proposes
to close Fair Street creating a Pedestrian Plaza at the North Front Street level and access to the parking garage

below. The project will require a special permit, site plan, and lot line revision approvals from the City of
Kingston's Planning Board to proceed. ln addition to the zoning map change, the Common Council would also
appear to need to approve the sale of the property, the closing of the Fair Street, and perhaps funding
associated with the Downtown Revitalization lnitiative (DRl).

The following materials were received for review
Referral Form

Zon¡ng Pet¡t¡on dared 6/4/L9
Memo to Eric Kitchen, Code Enforcement Officer, from Riseley and Moriello dated 8/28/t9
Verification Form
Parcel Descr¡pt¡on

Existing Conditions Map
City Zoning Map
Preliminary Site Plan

Discussion

The Ulster County Planning Board (UCPB) considered several key factors in rendering its recommendations for
theproposedzoningchange. ThisincludedconsistencywiththeCity'sComprehensivePlan,ananalysisofthe
history of the Mixed-Use Overlay D¡str¡ct including a review of the Generic Environmental lmpact Statement
(GEIS) and the purposes found therein, the current zoning standards for the Mixed-Use Overlay District, as

well as the petition submitted by the applicant.

The UCPB also noted the history of the efforts by the City to encourage the development of the site and the
current proposed use of DRI funding to encourage site development.

The UCPB's response to the rezoning proposal is contextual to the broader issues confronting the City as it
considers the project. However, its focus is on the affordable housing component of the Mixed-Use Overlay
District and the District's overall applicability to the entire project. ln reading this response we ask all to

Telephone: 845-340-3340
Fax: 845-340-3429

Email Address: rlei@co. ulster.ny. us
Web: ulstercountyny.gov/planning/ucpb
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2019-159 Kingstonian Development Group, LLC.
Zoning Map Amendment

understand that the UCPB strongly endorses the redevelopment of this site with the caveat that the City's
plans and policies have meaning heightened by the use of public lands and funds while tempered with finding
solutions within a transparent discussion of the broader public benefit including the full amount of the public
involvement needed to bring the project to fruition.

Consistency with the Comprehensive plan

The City of Kingston's Comprehensive Plan, adopted March 15, 20i.6, has clear goals for affordable housing
and for the future of the Mixed-Use overlay District (MUOD). The two key strategies quoted below lay out a
broader requirement for affordable housing city-wide coupled with the abandonment of the mixed-use
overlay d¡strict.

"Strotegy 7'72: Require afforddbte housing for crny new or exponded residential building or
development proiect. The City should consider exponding the number of projects that must provide a
"foír shore" of affordable housing. Currently, affordable housing is onty required for projects taking
advontoge of the mixed-use overlay district provisions. The City coutd require on affordoble set-oside
or fee-in-lieu for ony substontial new residentiol development and should target the goat of equitabty
distributing affordoble housing throughout the City, but with attention to tronsportation occess and
occess to services for very low-income housing or supportive housing.',

"Strotegy 7,7.5: Abqndon Mixed-lJse Overlay Dístrict in lovor of City-wide standards for
odoptive reuse ond affordable housing... The affordability stondards, which dominote the Mixed-tJse
District requirements, could be simplified ond a standard set of rules regarding the provision of
offordable housing for oll multifomily residentiol øpplications in the City shoutd be promulgated
reg a rd less of locotion."

The proposed expansion of the MUOD at a time when the City's Comprehensive plan calls for it to be
abandoned is highly questionable if not simply inconsistent with the Plan. The latter would seriously
jeopardizeapproval oftheproposedzoningmapamendment. lnaddition,theprojectisseekingtoutilizethe
MUOD while proposing only market-rate apartments whereas the City's Comprehensive Plan Strategy is to
require a set aside of affordable units for all multi-family housing projects, regardless of location.

Analysis of the Mixed-Use Overlay Distr¡ct
It is important to understand the use of overlay districts within zoning statutes. Overlay zones add regulations
on top of the district(s) that they encompass. ln so doing those regulations can be used to accomplish a
var¡ety of goals either through restrictions or incentives. Examples include water quality, access management,
special design standards, or as in the case of Kingston, historic preservation as exemplified in the Historic
Preservation Overlay D¡str¡ct or the adaptive reuse of existíng commercial and industrial buildings for housing,
a portion of which is required to be affordable, as found in the MUoD. The MUoD, like other overlay districts,
does not alter the underlying uses permitted in the C-2 zone except for providing for multifamily housing
when associated w¡th adaptive reuse. This is made clear in the language within the statute and reinforced by
a review of the DGEIS/FEIS that again speaks to the purpose of the MUOD.

Specifícally, the MUOD purpose section (5405-27 .t) provides for:

A. Purposes and principles.
(1)The Mixed-tJse Overlay Zoning Districts are intended to implement o City of Kingston
Comprehensive Plan Element for the oreas known os the "stockode ond Midtown Mixed Use
Ove rlay Zo n i n g D ¡st r¡ cts. tt

(2) According to the Comprehensive Plon Element, the creotion of the Mixed-Use Overlay Zoning
District hos two underlying purposes.

2
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2019-159 Kingstonian Development Group, LLC.
Zoning Map Amendment

(a) The first purpose is to adaptively reuse existing commercial ond industrial buitdings to
provide rental multifamily housing, including offordoble housing, to the present and
future residents of the City of Kingston.

þ) fhe second purpose is to encouroge mixed-use, mixed-income, pedestrion-based
neighborhoods."

Each of two purposes above is further detailed in 5405.27.18 as guidelines for affordable housing component
(92a7.1A(2')(a)) and the mixed-use, mixed-income, pedestrian-based neighborhoods (5427.14(2Xb)).

Special Permitted Uses

Section 405-27.7D sets the two types of uses that are allowed in the MUOD and requires them to obtain
specialpermits. These uses by special permit as noted below are in addition to what is already allowed in the
underlying C-2 D¡str¡ct:

"(1) The conversion of existing commercial or industrial buildings, or sections of them, into residentiol
oportments ond work/ive spoces of which some will be dedicoted os offordobte housing. Such uses
will be subjected to 5 405-30, Site development plan opprovol.
(2) Site and building enhancements that promote a mixed-use, mixed-income, pedestrion-based
neighborhood. such uses will be subjected to g 40s-30, site development plon approvol."

The above special permit language in the MUoD is the only reference that the UCpB can find that alters the
permitted uses in the underlyíng C-2 District. The C-2 Distr¡ct does not provide for the development of newly
constructed mixed-use structures nor does it allow multifamily structures. This places the project, as
proposed, in jeopardy. lf the project is adaptive reuse it must comply with the affordable housing provisions. lf
it is not, it may very well not be allowed under either the MUOD or the C-2 D¡strict. lt is also noted that 5 405-
7F addítionally provides for "Any uses not specificotly permitted sholl be deemed to be prohibited." This limits
the ability for interpretation as to the plain reading of the MUoD provisions.

Prooosed Ma Amendment
Read in the context above, the existing boundaries of the Stockade District portion of the Mixed-Use Overlay
District were thoughtfully drawn and aligned with the potential of the properties within it to become a mixed-
use project. The proposed map amendment would bring into the MUOD an existing 1750-square foot single-
storyformerdinerandassociatedparkinglot. Thereislittleabilityofthisexistingstructuretobeadaptively
reutilized as provided for in the statute. lts exclusion was and should continue to be the thoughtful result of
the framers of the MUOD and its associated boundaries.

Recommendations

Provision of Affordable Housing
The availability of affordable housing is not just a local issue, but an issue at the national, state, and regional
scales. The City's Comprehensive Plan and Mixed-Use Overlay District make plain the City's recognition of the
local problem and provide a strategy to meet it.

The applicant's petition to expand the MUOD conflicts with the City's Comprehensive plan proposal to
abandon the MUOD and in so doing create a city-wide affordable housing component for all multifamily
developments. TheUCPBstronglysupportstheapproachofcreatingmixed-useaffordableprojectswithout
being tied to a single district's standards.

Required Modification
As discussed above, the proposed simple map amendment raises concerns well beyond where the
District boundaries are drawn. The proposed map amendment is not consistent with the purpose of
the MUOD and the MUOD itself now appears inconsistent with the City's Comprehensive Plan. The

3
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2019-159 Kingstonian Development Group, LLC.
Zoning Map Amendment

City is faced with a decision on the future of the MUOD not only from a Comprehensive Plan
consistency standpoint, but also as to whether the MUOD, as written, can accommodate the project
as proposed given the failure of the MUOD to encompass the construction of new development as a

special permitted use. The degree to which affordable housing and mlxed-income plays a role in the
origin of the MUOD and the Comprehensive Plan suggests that a solution be sought that includes
affordability within its provisions.

The UCPB's overarching recommendation rests on the City's own planning documents. Toward that
end, we find the map amendment to be inconsistent w¡th the purposes of the MUOD and the
Comprehensive Plan and therefore it should not be implemented without clarification of the ability of
theDistricttobeusedtoissuespecial permitsfornewconstruction. Additionally,ifsuchnew
construction is allowed by special permit a provision of affordable housing shall also apply.

The following is a discussion of the two alternatives that can address the UCPB required modification
The City is free to explore other options that meet the County's overarching recommendation above:

Option 1 - Follow the recommendations of the Comprehensive Plan and abandon the Mixed-Use
Overlay District in favor of establish¡ng City-wide affordable housing regulations for all multi-family
development per Strategy 1.1.5. lt should be noted that Strategy 1.1.3 of the Comprehensive Plan
calls for only a t0% set aside for housing proposing more than 6 units contrasted against the current
requirement in Mixed-Use Overlay District of 2O%. The Comprehensive Plan Strategy L.1.4 can be
applied to allow mixed-uses in the C-2 Districts. The appropriate utilization of both strategies would
then allow mixed-use development coupled with an affordable housing provision that meets the
goals of the Comprehensive Plan and more importantly the needs of the City. The linkage between
development and affordability should be strong such as the language used in the existing MUOD
which states "the planning board shall deny ..."

Option 2 - Modify the Ex¡st¡ng Mixed-Use Overlay District by specifically allowing new construct¡on
under the special use section and adding the applicability of the affordable housíng provision to this
use. This would meet the repeatedly stated goals of the Mixed-Use Overlay District and be consistent
with Strategy 1.1.4 of the Comprehensive Plan. This is more of a "band-aid" approach to achieving
the goals of the Comprehensive Plan for the more limited area of the MUOD while the City develops
city-wide means to implement Strategy 1.1.5.

SEQRA

The Kingstonian Development is currently before the City of Kingston's Planning Board for a special permit,
site plan review, and lot line revision review and is a Type I Action with coordinated SEQRA review. As of the
date of the UCPBs September meeting, the City of Kingston Planning Board as the lead agency had not
completed gathering additional information and studies from the applicant in order to render its SEQRA
determination.

Required Modification
The Common Council shall not take f¡nal action on this rezoning petition until the Lead Agency has
completed the SEQRA process.

Advisory Comments
The proposed expansion of the Mixed-Use Overlay District is not the only approval needed by the City of
Kingston Common Council. The Project plans to show the abandonment of Fair Street as a through street. lt
may also be necessary for the Common Council to approve the use of DRI funds, arrangements for the parking
garage, and address any proposed payment in lieu oftaxes needed for the project. To date, these issues have
lacked transparency and the applicant seems to be pursuing a linear approach to approvals. This results in

4
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2019-159 Kingstonian Development Group, LLC.
Zoning Map Amendment

little availability of project economics beyond that provided by the applicant. While the UCPB certainly
understands the ability to shield the economic discussion under SEQRA absent the need to balance

environmental impacts against economic impacts, it is disquieting that there is little disclosure of the public

investment needed to bring the project to fruition. Clearly, the City is privy to the "asks" that are on the table
and should understand the value of the subsidies in whatever form, that will be necessary for the Project to
proceed. lt would be appropriate as part of the public/private partnership that this project represents that
the pubic understand how much of a role they are being asked to play.

Reviewing Officer

ff,'#-./¿;
Robert A. Leibowitz, AICP

Principal Planner

Cc: Gio Gagliardi, UCPB

John Bonavita-Goldman, UCPB

Suzanne Cahill, Planning Director
Elisa Tinti, City Clerk

5
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Richard F. Riseley
Michael A. Moriello

The UCPB
Section 239-m
under Section
set forth.

RISELEY & MORIELLO
ATTORNEYS AT LAW

lll Green Street
Post Office Box 4465

Kingston, New York 12402
E-Mail: mike@moriellolaw.com

Tel: (845) 338-6603
Fax: (845) 340-1614

September 30, 201-9
City of Kingston Common Council
Hon. Steven Noble, Mayor
City HaIl
420 Broadway
Kingston, New York 12407

Kingstonian Project: Applicant Response to Ulster
County Planning Board Recommendation

VIA E-I'ÍAIL AND RIGUI,AR MAIL

Dear Mayor Noble and Common Council Members:

This Memorandum is submitted in response t.o the September
4, 2019 Recommendation of the Ulster County Planning Board
[*UCPB"], same in connection with the above referenced project
Icopy annexed].

RE

operates pursuant to the statutory directives of
of the General Municipal Law of New York State and
239-d of said law, the "Powers of the board" are

This statutory construct, confers cj-rcumscribed authority on
the UCPB to plan and study, in pertinent part, "needs and
conditions of metropolitan, regional, county and conìmunity
planning in such county or counties or area covered by
constituent municipalities".

However, the UCPB possesses no authority under statute, or
to my knowledge, applicabfe case law to travel beyond its
planning authority in order to micromanage rezoning of a parcel
of land by the Common Council in order to read into the
applicable law recitals which simply do not exist "

In this regard, Zoning Laws are in derogation of common law
and as such, the meaning of terms within any Zoning Law are to
be construed in a fight most favorable to the landowner or
applicant. Therefore , zoníng restrictions are not to be
extended by implication to prohibit a use and will be l-imited to
the plain meaning of t.hat which is clearly proscribed. ISee the
legal analysis set forth within my August 28, 20L9 Memorandum to
Mr. Eric Kitchen, Zon|ng Enforcement Officer, City of Kingston,
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for detail-ed address
provided. l

of Zoning Law interpretation; copy

The J-anguage of Section 405-27.I of the City of Kingston
Zoning Ordj-nance ["Zoning Lav]" I reads clearly, concisel-y and
unambiguously in permitting "site enhancements" within the Mixed
use overlay District which incl-udes the construction of new
residential units without an affordable housing requirement.
Isee your writer's september 9, 20tg Memorandum to Mr. Kitchen
in consideration of this issue; copy enclosed. l

The UCPB utilized its Recommendation in order to exami-ne
the City of Kingston Comprehensive plan, while completely
misreading the plain meaning of the control-ring Zoning Law
recitals. Moreover, the ucPB offers concrusory, speculative and
generalized postulatj-ons as to what the intent of the
comprehensj-ve Plan is in J.ight of the Zoning Laws purportedttcontext".

The ucPB does not know what the then constítuted common
Council was thinking when Section 405-27.I of the City of
Kingston Zoning Law was adopted. Nor can the ucpB employ a
crystal- ball, tarot cards or a ouija board to divine the intent
of the statutory recitars beyond the prain meaning set forth
within said Zoning Law.

Moreover, the Comprehensive plan merely provides for
planning reconÌmendations and if the Common Council did not see
fit to translate the Comprehensive Plan guidance to enacted law,
New York State case l-aw hotds that the enacted Zoning Law always
controls over a comprehensive pran. McGrat.h v. Town of North
Greenbush, 254 AD2d 614 (3'a Dept., 1-998), lv. to app. den. 93
NY2d 803 (1999).

The New York state court of Appeals has consídered the
dichotomy between Comprehensive Pl-an recornmendations and the
effect of dispositive Zoning Law. conseguently, the city of
Kingston Zoning Law is the best evidence of the city, s rand use
poJ-icies and as such, constitutes the currently implemented
Comprehensive PÌan. McGrath, Sup râ,' Till-es fnvestment Companv
v. Town of Huntington , 'Ì4 NY2d BB5 (1986).

Therefore, the ucpB can wax poetic as to what it believes
the comprehensive Plan to mean from a planning perspective.
However, it does not. alter the fact that, in the absence of
-l-awful and specifically enacted Zoning Law Amendments, the
present Zonj-ng Law controls over comprehensive pl_an guidance.
Udell v. Haas , 2r NY2d 463 (1968); Kinq Road Materials , Inc. v
Garagalo, I13 AD2d 931_ (3rd Dept. ,

2

1991)
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It is further submitted that the foregoing issues have been
properJ-y analyzed by the City of Kingston Zoning Enforcement
Officer upon the Request for Interpretation made by Ms. Rebecca
Martin, Ms. Sarah Wenk and Mr. Ted Griese; said Request being
subseguently expanded by Emily Svenson, Esq. All of the
respective issues have been determined whoIly in my client,s
favor by way of written Interpretation dated September 27 , 201,9.
[A copy of this document is annexed. ]

As to the UCPB Required ModificatÍon listíng "Option 7-" and
"Option 2" as avenues which the UCPB blithely instructs your
legislative body to follow, f offer that the same are not
authorized at law, belied by the facts and presumptuously
authoritarian in approach. Therefore, it is my position that a
majority plus one vote of the Common Councíl is not required to
overruLe the UCPB in the instant matter.

Vüith respect. to the UCPB Advisory Comments which intimate
that certaj-n project related issues have "lacked transparency,,
and/or shielded, "disclosure of the pubJ-ic investment", my
client is 1n complete disagreement. A comprehensive coordinated
SEQRA review and attendant administrative/l-egislative
proceedj-ngs have been followed by my cl-ient, the City of
Kingston and the involved agencies in murtiple pubric forums.
Accordingly, this post-hoc editoriatizing is both unfortunate
and unbecoming of the UCPB.

Thanking
consideration

the Common Council
of the Kingstonian

for
Pro

i-ts co
dum is,

r e

MAM: def
Enclosures
cc: Mr. Joseph Bonura, Jr,

Mr, Brad .fordan
Mr. Patrick Page
Dennis M. Larios, PE
Dennis Doyle, AICP
Robert Leibowitz, AICP
Ms. Suzanne Cahi11
Kevin Bryant, Ese.
Daniel Gartenstein, Esq.
IaI] via e-maill
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